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NOTICE OF AGENCY APPROVAL OF A PROPOSED RULE AND FILING WITH THE LEGISLATIVE RULE-

MAKING REVIEW COMMITTEE
AGENCY: Alcohol Beverage Controt CommissionBeer TITLE-SERIES: 176-01
RULE TYPE: Legisiative Amendment to Existing Rule: Repeal of existing rule:

RULE NAME:  176-01 Nonintoxicating Beer Licensing and Operations Procedures

PRIMARY CONTACT

NAME: Anoop Bhasin WVABCA Generat Counsel
ADDREFESS: 900 Pennsyivania Avenue 4th Floor

Charleston, WV 25302
EMAIL: anoop.K.bhasin@wv.gov

PHONE NUMBER: 304-356-5000

CITE STATUTORY AUTHORITY: w. Va. Code §11-16-1 et seq.

EXPLANATION OF THE STATUTORY AUTHORITY FOR THE LEGISLATIVE RULE, INCLUDING A DETAILED SUMMARY
OF THE EFFECT OF EACH PROVISION OF THE LEGISLATIVE RULE WITH CITATION TO THE SPECIFIC STATUTORY
PROVISION WHICH EMPOWERS THE AGENCY TO ENACT SUCH RULE PROVISION:

IS THIS FILING SOLELY FOR THE SUNSET PROVISION REQUIREMENTS IN W. VA, CODE §28A-3-19(e)? No

IF YES, DO YOU CERTIFY THAT THE ONLY CHANGES TO THE RULE ARE THE FILING DATE, EFFECTIVE DATE AND AN
EXTENSION OF THE SUNSET DATE? No

DATE eFiled FOR NOTICE OF HEARING OR PUBLIC COMMENT PERIOD: 6/1/2021
DATE OF PUBLIC HEARING(S} OR PUBLIC COMMENT PERIOD ENDED: 77172021

COMMENTS RECEIVED:  Yes

(IF YES, PLEASE UPLOAD IN THE COMMENTS RECEIVED FIELD COMMENTS RECEIVED AND RESPONSES TO
COMMENTS)

PUBLIC HEARING: No



(IF YES, PLEASE UPLOAD IN THE PUBLIC HEARING FIELD PERSONS WHOQO APPEARED AT THE HEARING(S) AND
TRANSCRIPTS)

RELEVANT FEDERAL STATUTES OR REGULATIONS: No

WHAT OTHER NOTICE, INCLUDING ADVERTISING, DID YOU GIVE OF THE HEARING?

SUMMARY OF THE CONTENT OF THE LEGISLATIVE RULE, AND A DETAILED DESCRIPTION OF THE RULE’S
PURPOSE AND ALL PROPOSED CHANGES TO THE RULE:

The rule amends Nonintoxicating Beer Licensing and Operations Procedures which was last amended in 2015
and several pieces of legisiation have passed since that time.

STATEMENT OF CIRCUMSTANCES WHICH REQUIRE THE RULE:

Over the past several years, the Legislature changed the code in SB 610, HBE 4524, HB 3098, HB 4549, SB 529,
SB 561, HB 4388, and HB 2025. This rule amendment edits: the hours of operation; retailer on and off-premises
operations; {0 add some fees and remove some fees,; growler requirements; what items are and are not
considered furnishing things of value, for example branded glassware, draft trucks, Texas chillers, draft cold
plates and draughi line and the cleaning of lines; to permit a imited amount of trade spending; advertising
restrictions; brunch hours; nonintoxicating beer or nonintoxicating craft beer outdoor dining and outdoor street
dining; sealed nonintoxicating beer or nonintoxicating craft beer delivery by a Class A, Class B or third party
delivery licensee; the nonintoxicating beer floor pian extension fee; the ability to conduct curbside in-person or
in-vehicle sales with food by a Class A or Class B licensee; to permit the direct shipping of beer from a brewery
with less than 25,000 barreils of production; to authorize unlicensed brewers or home brewers to atiend a fair or
festival on a limited basis; 10 ¢reate a nonintoxicating beer or nonintoxicating craft beer transportation permit; to
permit 16 year old persons 10 seli and serve nonintoxicating beer or nonintoxicating craft beer when supervised
by a person 21 years of age or older; to permit Sunday beer deliveries by beer distribufors; {0 require a manger
on all icense applications and removing residency requirements for licensees per the Tennessee Supreme
Court Case; brand registration process; definitions; 1o add the operational fee; to remove brewer, brewpub,
brewer representative and distributor bonds; to add the beer distribuior representative and process for approving
promotions by representatives,; and other miscelianeocus clean up and technical changes o conform with current
WV Code.

SUMMARIZE IN A CLEAR AND CONCISE MANNER THE OVERALL ECONOMIC IMPACT OF THE PROPOSED
LEGISLATIVE RULE:

A. ECONOMIC IMPACT ON REVENUES OF STATE GOVERNMENT:

Many of the rule changes are in statute and revenues may be generated in the form of new licenses or
greater beer sales.

B. ECONOMIC IMPACT ON SPECIAL REVENUE ACCOUNTS:

Many of the rule changes are in statute and special revenues may be generated in the form of new
licenses.



C. ECONOMICIMPACT OF THE LEGISLATIVE RULE ON THE STATE OR ITS RESIDENTS:

Many of the rule changes are in statute and revenues may be generated in the form of new licenses or
greater beer sales. the code and rule changes provide many new options for the public and licensees,

D. FISCAL NOTE DETAIL:

Effect of Proposal Fiscal Year
2021 2022 Fiscal Year (Upon
Increase/Decrease |Increase/Decrease Full
(use "-") {use "-") Implementation)

1. Estimated Total Cost

Personal Services

Current Expenses

Repairs and Alterations

Assets

Other

2. Estimated Total
Revenues

£. EXPLANATION OF ABOVE ESTIMATES {INCLUDING LONG-RANGE EFFECT):

Many of the changes in the rules have occurred in prior years, Revenues could be based on usage of
new licenses and would be oo speculative to provide.



BY CHOOSING "YES',  ATTEST THAT THE PREVIOUS STATEMENT IS TRUE AND CORRECT.

Yes
Allen R Prunty -- By my signature, | certify that | am the person authorized to file legislative rules, in
accordance with West Virginia Code §29A-3-11 and §39A-3-2.
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TITLE 176
LEGISLATIVE RULE
ALCOHOL BEVERAGE CONTROL ADMINISTRATION COMMISSIONER - BEER
SERIES 1
NONINTOXICATING BEER LICENSING AND OPERATIONS PROCEDURES
§176-1-1. General.

1.1. Scope. -- These legislative rules repeal and replace 176 CSR 1 and establish rules for the West
Virginia Alcohol Beverage Control Administration Commissioner relating to nonintoxicating beer and
affecting manufacturers, brewers, distributors, retailers, and consumers.

1.2. Authority. -- W. Va. Code §11-16-1 et seq.

1.3. Filing Date. -- AprHd2HS.

1.4. Effective Date. -- Apridd—2045.

1.5. Sunset Date. This rule shall terminate and have no further force effect upon August 1. 2032.

§176-1-2. Definitions.

As used in these rules and unless the context clearly requires a different meaning, the following terms
shall have the meaning ascribed in this section.

2.1 The “ABCA” refers to the West Virgmia Alcohol Beverage Control Admimistration or

Commission.

242, "Aleoholic Liquor” or "Liquor” means alcohol, beer, fortified wine, and distilled spirits, and
any liquid or solid capable of being used as a beverage, but shall not include wine with an alcohol content
of feurteenpereent£14%7% or less by volume, nonintoxicating beer or nonintoxicating beverages.

2.23. “Beer” means any beverage obtained by the fermentation of barley, malt, hops or any other
similar product or substitute and containing more alcohol than that of nonintoxicating beer, including
nonintoxicating craft beer, and shall be includcd in thc definition of “liquor” and “‘alcoholic liquor™, as

! v ; S de used in W.Va. Code
811 16-1 ef seq.: Provzded that n the quuor Control Act “bcer” shall not bc construed to include or
embrace nonintoxicating beer or nonintoxicating craft beer.

224, “Brand” means a nonintoxicating beer product manufactured, brewed, mixed, concocted,
blended, bottled, or otherwise produced, er-imported, or transhipped by a brewer or manufacturer, the
labels of which have been registered and approved by the eCommissioner that is being offered for sale or
sold in West Virginia by a distributor who has been appointed in a valid franchise agreement or a valid
amendment thereto.

2.45. "Brewer” or "Manufacturer” means any person, firm, association, partnership, or corporation,
including agents and employees, who is manufacturing, brewing, mixing, concocting, blending, bottling,
or otherwise producing or bottling, or importing, or transshipping from a foreign country nonintoxicating
beer or nonintoxicating craft beer for sale at wholesale to any licensed distributor. Brewer or
manufacturer may be used interchangeably. A brewer, its subsidiaries, parent entitics, contracted entities,
affiliated entities, or other related entitics, may obtain only one brewer’s license for its nonintoxicating
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beer or nonintoxicating craft beer. Upon review of a brewer’s licensure, the Commissioner, may, but 1is
not limited to, consider the percentage of ownership of subsidiaries, parent entities, contracted entitics,
affiliated entitics, or other related entities. Anv importer who obtains a brewer’s license must submit to
the Commissioner an appointment letter or other letter of authorization from a brand owner granting the
importer the rights to the brand in West Viremia, and the importer will have to meet all requirements of a
brewer.

2.56. "Brewer's License" means a license issued by the Commissioner to a brewer or manufacturer of
nonmintoxicating beer which authorizes that person to engage mn activities of a brewer in this state.

2.67. "Brewer's Products”" means all malt based beverages produced or imported by a brewer and
offered for sale in the state of West Virginia.

278, "Brewpub" means a portion of a resident brewer’s a place of manufacture of nonintoxicating
beer or nommntoxicating craft beer ewnedby—atecensedresident-brewer, subject to federal and state
regulations and gwdelines, where a portion of which—the resident brewer’s licensed premises are 1s
designated for retail sales of nonintoxicating beer or nonintoxicating craft beer manufactured or brewed
by the resident brewer who evsing owns the brewpub.

2.89. "Class A License" means the license issued by the Commissioner which authorizes a retailer to
sell at retail nonintoxicating beer for consumption either on the premises where sold or off the premises:
Provided, that for railroads operating in this state, nonintoxicating beer may be sold at retail only for
consumption in the licensed dining, club, or buffet car where sold.

2.10. "Class A retail license" means a retail license permittine the retail sale of liquor at a
freestanding liquor retail outlet licensed pursuant to chapter 60 of the Code.

29811, "Class B License" means the license 1ssued by the Commissioner which authorizes the retailer
to sell nonintoxicating beer at retail in bottles, cans, or other sealed containers only, and only for
consumption off the licensed premises: Provided, that a Class B license may only be issued to the
proprictor or owner of a grocery store.

2.12. "Class B retail license" means a retail license permitting the retail sale of liquor at a mixed retail
liquor outlet licensed pursuant to chapter 60 of the Code.

2.183. "Class S License” means the special license issued by the Commissioner for the retail sale of
nonintoxicating beer at a fair or festival sponsored or endorsed by the municipality or county wherein the
fair or festival is conducted, and at other special events approved by the Commissioner.

2.14. “Code” means the official Code of West Virginia, 1931, as amended.

2.145.  "Commissioner’—means—the—West—lrainia holReveras : FRITHORHOREE O

Alcohol Beverage Control Commissionetr” means the—West Virginta—Alcohol Beverage—Control
Commssioner—Admamistratory the Commussioner of the West Virgimia Alcohol Beverage Control

Administration (ABCA or Commission) or his or her delegate.

2.16.  “Contract Brewing” means an arrangement documented bv_a written agreement between a
brewer located in West Virginia and a second party, and possibly other partiecs who may or mav not be
located in West Vireinia. Further, the party who is operating in West Virginia as the importer or owner of
the brand shall obtain a brewer’s license. The brewer who is actually brewing the nonintoxicating beer or
nonintoxicating craft beer 1s responsible at the federal level for various requirements. If the second party

or other parties arc operating in West Virginia. then only one of the parties may operate as the only
licensed brewer or imporier of the brand. This party or licensed brewer shall make the payment of all beer
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barrel taxes. If the parties are not operating in West Virginia, then the actual brewer located in West

Virginia shall make all payments of beer barrel taxes. A resident brewer who must brew at certan
volumes from its place of manufacture i1s not permitted to contract brew its products or brew on contract

for another brewer or resident brewer. In no event shall contract brewine be used as arrangement to
circumvent any franchise asreement or franchise distributor network.

2.127. "Distributor” means any person, including that person's agents or employees, jobbing or
distributing nonintoxicating beer or nonintoxicating craft beer to licensed retailers at wholesale and whose
warchouse and chief place of business 1s located within this state. A distributor may make arrangement to
receive nonintoxicating beer or nonintoxicating craft beer from a brewer. located in the state. or a resident
brewer to transport the nonintoxicating beer or nonintoxicating craft beer to the distributor’s warchouse
from the place of manufacture. prior to distributing the nonintoxicating beer or nonintoxicating craft beer
at wholesale to licensed retailers. For the purposes of a “distributor™ only, the term “person” means and
mcludes an individual firm, trust, partnership, limited partnership, limited liability company, association,
or corporation. Any trust licensed as a distributor or any trust that is an owner of a distributor licensee,
and the trustee or other persons in active control of the activities of the trust relating to the distributor
license, is liable for acts of the trust or its beneficiaries relating to the distributor license that are unlawful
acts or violations of W.Va. Code §11-16-1 ef seq., notwithstanding the liability of trustees in W.Va. Code
§44D-10-1001 et seq.

2.138. "Distributor License” means a license issued by the Commissioner to a distributor which
authorizes the distributor to engage in the commercial activities described in section 2.127 above, except
that sub-distributing is an impermissible practice.

2.149. "Food" and "Food Products” mecans and includes edible foodstuffs intended for human
consumption and items commonly thought of as food, including by way of illustration and not by
limitation, cereals and cereal products, meat and meat products, fish and fish products, poultry and
poultry products, fresh and salt water animal products, eggs and egg products, vegetables and vegetable
products, fruit and fruit products, flour and flour products, sugar and sugar products, stevia and stevia
products, milk and milk products, coca and coca products, coffee and coffee substitutes, tea, herbs, spices,
salt and salt substitutes, condiments, soft drinks, soft drink mixes and syrups, tenderizers, food coloring,
bottled drinking water, sugar substitutes, oleo, margarine, shortening, gelatins, baking and cooking
mgredients, mushrooms, spreads, relishes, desserts, flavorings, edible seeds, nuts, and berries: Provided,
that the terms "food" and "food for meals" does not include medicines, vitamins and dictary supplements
whether in liquid, powdered, granular, tablet, capsule, lozenge, or pill form; spirituous, malt or vinous
liquors or beer; ice; tobacco or tobacco products; candy and confections; chewing gum; cake letters;
breath mints; or food sold through a vending machine.

2.1520. “Franchise Agreement” means the wrntten agreement between a brewer and a distributor that
is identical as to terms and conditions between the brewer and all its distributors, which agreement has
been approved by the eCommissioner. The franchise agreement binds the parties so that a distributor,
appomted by a brewer, may distribute all of the brewer’s nonintoxicating beer products, brands or family
of brands imported and offered for sale in West Virginia, including, but not limited to, existing brands,
line extensions and new brands all in the brewer’s assigned territory for the distributor. All brands and
line extensions being imported or offered for sale in West Virginia must be listed by the brewer in the
franchise agreement or a written amendment to the franchise agreement. A franchise agreement may be
amended by mutual written agreement of the parties as approved by the eCommissioner with identical
terms and conditions for a brewer and all of its distributors. Any approved amendment to the franchise
agreement becomes a part of the franchise agreement. A brewer and a distributor may mutually agree in
writing to cancel a franchise agreement. A distributor terminated by a brewer in accordance with the Code
and rules no longer has a valid franchise agreement. If a brewer has reached an agreement to cancel a
distributor or has terminated a distributor, then a brewer may appoint a successor distributor who accedes
to all the rights of the cancelled or terminated distributor.
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23621, “Franchise Distributor Network™ means the distnbutors who have entered into a binding
written franchise agreement, identical as to terms and conditions, to distribute nonintoxicating beer
products, brands, and line extensions in an assigned territory for a brewer. A brewer may only have one
franchise distributor network. Provided, That a brewer that has acquired the manufacturing, bottling or
other production rights for the sale of nonintoxicating beer at wholesale from a selling brewer as specificd
in W. Va. Code §11-16-21(a){2) shall continue to maintain and be bound by the selling brewer’s separate
franchise distributor’s network for any of its existing brands, line extensions, and new brands.

24422, "Grocery Store” means any retail establishment commonly known as a grocery store or
delicatessen, where at least $500.00 worth of food or food products are sold as average monthly sales for
consumption off premises_and $500.00 food or food products are held as monthly inventory, and includes

a scparate and segregated portion of any other retail store which is dedicated solely to the sale of food,
food products, and food supplics for the table for consumption off the premises.

bcensedpremises—and—notfor+esale- a container or jug that is made of glass (also a 32 ounce glass

container which 1s commonly referred to as a howler), ceramic, metal (also a canned type of metal
growler referred to as a crowler) or other material approved by the Commissioner, that may be no larger
than 128 fluid ounces in size and must be capable of being securely sealed. The growler is utilized by an
authorized licensee for purposes of off-premises sales only of nonintoxicating beer or nomintoxicating
craft beer for personal consumption not on a licensed premises, and not for resale. A securely sealed
orowler 1s not an open container under state and local law. A erowler with a broken seal 1s an open
container under state and local law unless it is located in an area of the motor vehicle physically separated
from the passenger compartment. The secure scaling of a growler requires the use of a tamper-evident
seal, shrink wrap. or other material, as approved by the Commissioner, placed on or over the growler’s
opening. The seal, shrink wrap. or other material must be clearly marked with the date of the secure
sealing by the authorized licensee who is selling the srowler. Additional requirements are set forth in W.
Va. Code §60-8-1 et seg.. for wine growlers. and in W. Va. Code §60-7-1 et seqg.. for craft cocktail

growlers.

24924, "Licensed Retailer" means any person, including the person's agents and employees selling,
servicing, or otherwise dispensing nonintoxicating beer and all products regulated by W. Va. Code §11-
16-1 et seq., including, but not limited to, any malt beverages or malt coolers, at the retailer's established
and licensed place of business or premises.

22625 "Licensee" means any person licensed in accordance with W. Va. Code §11-16-1 et seq. to
brew, manufacture, distribute, or sell, at wholesale or retail, any nonintoxicating beer.

22426, “Line Extension” means any nonintoxicating beer product that is an extension of brand or
family of brands that is labeled, branded, advertised, marketed, promoted, or offered for sale with the
intent or purpose of being manufactured, imported, associated, contracted, affiliated, or otherwise related
to a brewer’s existing brand through the use of a brewer, its subsidiaries, parent entities, contracted
entitics, affiliated entities, or other related entities. In determining whether a nomntoxicating beer product
is a line extension, the eCommissioner may consider, but is not limited to, the following factors: name or
partial name; trade name or partial trade name; logos; copyrights; trademarks or trade design; product
codes; and advertising promotion or pricing.

2.27. “Manager” means an mdividual who 1s the applicant’s or licensee’s on-premises employee,
member, pariner. sharcholder. director. or officer who meets the licensure requirements of W. Va. §11-
16-1 et seq. and this rule who actively manages, conducts, and carries on the day-to-day operations of the
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applicant or licensee with full and apparent authority or actual authority to act on behalf of the applicant
or licensee. Such duties mclude but are not hmited to: coordinating staffing; reviewing and approving
pavroll: ordering and paving for inventory, such as nomintoxicating beer, wine. and liquor, as applicable:
and managing security staff. security systems. video. and other security equipment; and any further acts or
actions involved in manacing the affairs of the business. on behalf of owners, partners. members,
sharcholders. officers. or directors.

2.28.  “Non-alcoholic beer” means natural cercal malt beverages or products of the brewing
mmdustry commeonly referred to as malt beverage., cercal beverage, or near beer and all other mixtures and
preparations produced by the brewing industry. including malt coolers. frozen beer based products. and
nonintoxicating craft beers. all with no caffeine infusion or any additives masking or altering the alcohol
effect. containing less than ().5% alcohol by volume. Non-alcoholic beer products brewed by a brewer or
resident brewer or distributed by a distributor must prior to any sale in West Vireinia first submit. on a
form provided by the Commuissioner, the brand or brands for verification of the non-alcoholic claims and
status. and the approval of the Commissioner for sale in West Virginia. Non-alcoholic beer must meet
federal labeling requirements for 0.00% beer or for beer less than 0.5%. All labeling shall clearly convey
the non-alcoholic nature of the beer.

el

22229 "Nonintoxicating Beer_or Nonintoxicating Craft Beer™ means all natural cercal malt
beverages or products of the brewing imdustry commonly referred to as beer, lager beer, ale, IRC beer and
all other mixtures and preparations produced by the brewing mdustry, including malt coolers, frozen beer

based products, and nonintoxicating craft beers, all with no caffeine infusion or any additives masking or
altering the alcohol effect containing at least ene-halofonepereent+£ 5% alcohol by volume, but not

more than nineand sox-tenths—percent{9-6%} 11.9% of alcohol by weight, or twelvepereent-d2%} 15%
by volume, whichever is greater. The word "liquor™ as used in W. Va. Code §60-1-1 et seq., does not
include or embrace nonintoxicating beer nor any of the beverages, products, mixtures, or preparations
included within this definition. For the purposes of this definition “infusion™ means and includes to
artificially add, mput, or otherwise deliver caffeme or any other additive, not a true flavoring or coloring,
that would mask or alter the alcohol effect in nonintoxicating beer._Furthermore, low or no alcohol beers
which are less than 0.5% alcohol by volume manufactured or brewed by a brewer or resident brewer must
provide the ABCA with a certified lab analysis that the low or no alcohol beer is below 0.5% alcohol by
volume prior to the low or no alcohol beer being sold in West Virginia, such beer must list the exact
alcohol percentage on the product’s label.

2.30. "Nonmtoxicatmg beer sampling day" means anv days and hours of the week where Class A
retail licensees (Sce section 2.10 above) only may sell nonintoxicating beer pursuant to W. Va. Code §11-
16-11a and W. Va. Code §11-16-18 (a)(1). and is approved. in writing, by the Commissioner to conduct a
nonmtoxicating beer sampling event.

2.2431. "Original Container” means the container used by the resident brewer or brewer at the place

of manufacturing, bottling or otherwise producing nonintoxicating beer for sale at wholesale, such
original container mav only include bottles. cans, pouches. scaled growlers scaled by the resident brewer
or brewer, other containers sealed and manufactured by the brewer or resident brewer and as approved by

the Commissioner, and kegs.
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22532 "Person” means and mcludes an individual, firm, partnership, limited partnership, limited
liability company, association, or corporation. A trust is not included in the definition of ““person”.
however an appointed trustee or authonized trust representative that meets licensure requirements may be
listed on a retail license application provided that the Commissioner is satisfied that the true ownership is
reflected on the retail license application. A distributor license has separate trust requirements.

2.2633. "Private Club" means any corporation or unincorporated association licensed in accordance
with W. Va. Code §60-7-1 ef seg. which:

22633.a. belongs to or is affiliated with a nationally recognized fraternal or veteran’s
organization, which:

2.2633.a.1. is operated exclusively for the benefit of its members;

2.2633.a.2. pays no part of its income to its sharcholders or individual members;

2.2633.a.3. owns or leases a building or other premises;

2.2633.a.4. admits only duly elected or approved dues paying members in good standing of
the corporation or association and their guests while in the company of a member, and does not admat the

general public; and,

2.2633.a.5. maintains in the building or on the premises a suitable kitchen and dining facility
with related equipment for serving food to members and their guests.

2.2633.b. is a nonprofit social club, which:
22633 b.1. is operated exclusively for the benefit of its members;
2.2633.b.2. pays no part of its income to its shareholders or individual members;
2.2631.b.3. owns or leases a building or other premises;
2.2633.b.4. admits only duly elected or approved dues paying members in good standing of
the corporation or association and their guests while in the company of member, and does not admit the

general public; and,

22633 b.5. mamtains in the building or on the premises a suitable kitchen and dining facility
with related equipment for serving food to members and their guests.

2.2633.c. is organized and operated for legitimate purposes, which has at least one hundred (100)
duly elected or approved dues paying members in good standing, which:

2.2633.c.1. owns or leases a building or other premises, including any vessel licensed or
approved by any federal agency to carry or accommodate passengers on navigable waters of this state;
and,

2.2633.c.2. maintains in the building or on the premises a suitable kitchen and dining facility
with related equipment and employs a sufficient number of persons for serving meals to members and

their guests.

2.2633.d. is organized for legitimate purposes and which:
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2.2633.d.1. owns or leases a building or other limited premises in any state, county, or
municipal park, or at any airport, in which a club has been established;

2.2633.d.2. admits only duly elected and approved dues paying members in good standing
and their guests while in the company of a member, and does not admit the general public; and,

2.2633.d.3. maintains in connection with the club a suitable kitchen and dining facility and
related equipment and employs a sufficient number of persons for serving meals in the club to the
members and their guests.

2.33.e. anvy other private club set forth in W. Va. Code §60-7-1 ef seqg.. such as a private club bar,
private club restaurant. private caterer. private wedding venue or barn. private nine-hole oolf course,
private farmers market, private professional sports stadium. private multi-sport complex, private
manufacturer club. private tenmis club. private hotel, private golf club (18 hole), private resort hotel,
private fair and festival, private mulii-vendor fair or festival. and one-day charitable rare. antigue. or
vintage liquor auction.

22734, “Private wine bed and breakfast” means any business, such as a hotel motel or ather
establishment properly zoned in accordance with local ordinances, with the sole purpose of providing, in
a residential or country setting lodging and meals which:

22734.a. is a partnership, limited partnership, corporation, unincorporated association, or other
business entity which provides meals on its premises to its members and their guests;

22734b. is licensed under the provisions of W. Va. Code §60-8-1 ef seg. to serve up to two
glasses of wine on its premises to its members and their guests when the sale accompanies the serving of
food or meals; and,

22734.c. admits only duly elected and approved dues paying members and their guests while in
the company of a member, and does not admit the general public.

2.2835. "Privatc Wine Restaurant” means a restaurant licensed in accordance with W. Va. Code §60-
8-1 ef seqg. which:

2.2835.a. 1s a partnership, limited partnership, corporation, unincorporated association, or other
business entity which has its principal purpose the business of serving meals on its premises to its
members and their guests;

2.2835b. 1s licensed under the provisions of W. Va. Code §60-8-1 et seq. as to all of its premises
or as to a separate segregated portion of its premises to serve wine to its members and their guests when
the sale accompanies the serving of food or meals; and,

2.2835.c. admits only duly clected and approved dues paying members and their guests while in
the company of a member, and does not admit the general public.

2.2936. “Private wine spa” means any business with the sole purpose of providing commercial
facilities devoted especially to health, fitness, weight loss, beauty, therapeutic services, and relaxation,
including a licensed massage parlor or salon with licensed beauticians or stylists, and which:

22936.a. 1s a partnership, limited partnership, corporation, unincorporated association, or other
business entity which provides meals on its premises to its members and their guests;

22936.b. 1s licensed under the provisions of W. Va. Code §60-8-1 ef seg. to serve up to two
7
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glasses of wine on its premises to its members and their guests when the sale accompanies the serving of
food or meals; and,

22936.c. admits only duly elected and approved dues paying members and their guests while in
the company of a member, and does not admit the general public.

2.3687. "Resident Brewer" means and includes any brewer or manufacturer of nonintoxicating beer or
nonintoxicating craft beer whose principal place of business and manufacture is located in the State of
West Virgimia and which does not brew or manufacture more than 25,000 barrels of non-intoxicating beer
or nonintoxicating craft beer annually, and does not self-distribute more than 10,000 barrels thereof in the
State of West Virginia annually. For purposes of this rule, a barrel is 31 gallons of nonintoxicating beer or
nonintoxicating craft beer.

2.38. “Retailer” means a licensed Class A or Class B retail dealer as set forth in W. Va. Code §11-16-
1 et seq.

§176-1-3. Licenses.

3.1. General License Requirement: Each person seeking to manufacture, tender, sell, possess for
sale, transport, distribute, or deliver nonintoxicating beer in the state of West Virginia must first be
licensed in accordance with W. Va. Code §11-16-5. Such licenses shall be valid for one (1) year for the
period of July 1 through June 30 of the following year.

3.1.a. Following receipt of a completed application, on a form provided by the Commissioner
and as determined by the Commissioner, for a license containing supplemental information as the

Commissioner may require, the Commissioner may conduct such investigation of an applicant as deemed
necessary or desirable in determining whether the applicant is qualified to receive a license.

3.1.b. The Commissioner will conduct background investigations for the purpose of determining
whether an applicant and the applicant’s manager has been charged with, indicted for, or convicted of a
crime that may have bearing upon the applicant’s fitness to hold a retail liquor license. For purposes of
this paragraph, “background investigation” means a security, criminal, and credit investigation of an
applicant and the applicant’s manager who has applied for the issuance or renewal of a retail-higquer
license. The applicant and the applicant’s manager will submit West Virginia Alcohol Beverage Control
Administration Release of Information and Waiver of Confidentiality of Records Form as provided by the
Commissioner. The applicant and the applicant’s manager will submit a full set of fingerprints to
facilitate a criminal background check and the eCommissioner will request the state police to submit the
fingerprints and identifying information to the Federal Burcau of Investigation for a national criminal

history record check. The results of the fingerprint checks will be returned to the Westargintaotiery
Commsstonand-the Aleohel Beverage Contrel- Commisston ABCA.

3.1.c. The applicant will reimburse the AREGE ABCA for all fees or charges that are incurred by
the ABCC ABCA for a background investigation undertaken pursuant to subdivision 3.1.b. of this rule.

3.1.d. A person may be licensed in only one capacity as a brewer, distributor, or licensed retailer
and there shall be no connection or mterest, direct or mdirect, between such persons, except as noted in

section 3.7. A resident brewer may operate in a limited capacity as a distributor when self-distributing the
product it manufactures and from its licensed place of manufacture.

3.1.e. Manager requirement. - No licenses shall be given to any applicant or renewed for any
licensee who has not listed a manager on the applicant’s license application, or a licensee’s renewal
application. and further that the manager shall meet all other requirements of licensure. including. bui not
limited to, United States citizenship or naturalization. passing a background investigation. being at least
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21 vears of age. being a suitable person, being of good morals and character, being capable of operating a
bona fide private club of good reputation in the community, where applicable, and other requirements. all
as set forth in the code and the legislative rules, in order for the manager to be able to meet and conduct
any regulatory matters, including, but not limited to: licensure or enforcement matters related to the
applicant or licensee all in the interest of protecting public health and safety and being a suitable applicant
or licensee. In order to maintain active licensure, any change by a licensee 1n any manager listed on a
license or renewal application shall be made immediately to the Commissioner, to verify that the new
manager meets licensure requirements.

3.1.f. Operational fee. - All brewers. resident brewers. Class A retail dealers. Class B retail
dealers, and distributors shall pay. with their annual fee, an annual $100.00 non-prorated and
nonrefundable operational fee.

3.1.0. Reactivation fee. - A licensee that fails to complete a renewal application and make
payment of its annual license fee in renewing its license on or before June 30 of anv subsequent vear,
after mitial application, shall be charged an additional $150.00 reactivation fec. The feec payment may not
be prorated or refunded. The reactivation fee must be paid prior to the processing of anv rencwal
application and pavment of the applicable full vear annual license fee. A licensee who continues to
operate upon the expiration of its license i1s subject to all fines, penaltics, and sanctions available in W.

Va. Code §11-16-23 and W.Va. Code §11-16-24, all as determined by the Commissioner.

3.2. Brewer and Resident Brewer License: The annual license fee for a brewer, or a brewer or
resident brewer with a principal place of business located in this state is $1,500.00 for cach place of

manufacture, except as noted n subdivision 3.2.d.

3.2.a. If the period of the original license for the principle place of business or for a warchouse
commences on or after January 1 of any year, the license fee for the facility is $750.00.

3.2b. No brewer or manufacturer shall offer for sale, sell, consign, ship, or deliver
nonintoxicating beer into this state except to a duly licensed distributor for delivery at the distributor's
place of business.

3.2.c. A resident brewer may act as a distributor in a limited capacity for up to 10,000 barrels of
his or her own products produced at its brewery e and place for—manufacturing of manufacture. A

resident brewer shall, on a form provided by the Conlnussaoner= provide information on the amount of its
barrel and gallon production as rcquircd bv thc Commissioner. Hewe&%r,—a—d—r&&tbute#s—heeﬁse—ts—fequed

m&nui—'aet:ufed—Nothmg m thls subd1v151011 shall prcvcnt a rcmdent brewer or brewer from usmg the
services of licensed distributors as specified in W. Va. Code §11-16-1 ef seq. and this rule. A resident
brewer acting in the limited capacity of a distributor for up to 10.000 barrels of his or her own
nonintoxicating beer products produced at its brewery and place of manufacture annually, shall meet the
distributor requirements in subsection 6.3 of this rule.

3.2.d. The annual license fee for a brewer or resident brewer with its principal place of business
and manufacture located in the state of West Virginia and who produces:

3.2.d.1. 12.500 barrels or less of nonintoxicating beer or nonintoxicating craft beer. the
annual license fee 1s $300.00 for each place of manufacture;

3.2.d.2. 12.501 barrels and up 25.000 barrels of nonmmtoxicating beer or nonintoxicating craft
beer, the annual license fee 1s $1.000.00 for each place of manufacture: or

3.2.d.3. 25.001 barrels or more of nomintoxicating beer or nonintoxicating craft beer, the
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annual license fee 1s $1.500.00 for each place of manufacture.

3.2.¢. In order to determine the correct license fee for a brewer or resident brewer with its
principal place of business and manufacture located in the state of West Virginia, as set forth m
subsection 3.2.d. above, said brewer or resident brewer shall:

3.2.e.1. Provide the Commissioner, on a form provided by the Commissioner, with an
gstimate of the number of nonintoxicating beer or nonintoxicating craft beer barrels and gallons it will
produce during the year based upon the production capacity of the brewer’s or resident brewer’s
manufacturing facilities. and the prior vear’s production and sales volume of nonintoxicating beer or
nonintoxicating craft beer with the submission of a new license application prior to licensure or for
licensees upon the submission of a license renewal application;

3.2.e.2. File a final report on or before July 15 of cach vear, on a form provided by the
Commussioner. that 1s dated as of June 30 of each vear_ stating the actual volume of nonmtoxicating beer
or_nonintoxicating craft beer m barrels and gallons produced at its principal place of business and

manufacture during the prior year:

3.2.€.3. Include a remittance for the balance of the license fee pursuant to this subsection that
would be required for any final higher level of production, if the actual total production of
nonmtoxicating beer or nonmintoxicating craft beer by the brewer or resident brewer exceeded the brewer’s
or resident brewer’s estimate that was filed with the license application or license renewal application for

that period:

3.2.e.4. Only a brewer whose place of manufacture 1s located 1n West Virginia is permitted to
contract brew or brew on contract nonintoxicating beer. nonintoxicating craft beer, or non-alcoholic beer

for a second party or possibly other parties who may or may not be located in West Virginia, of whom
one party who is either the importer or brand owner must obtain a brewer license in West Virginia to

provide the party or partics’ nonintoxicating beer. nonintoxicating craft beer. or non-alcoholic beer for
sale in West Virginia;

3.2.e.4.A. The written agreement between the actual brewer whose place of manufacture
is located in West Virginia must be provided to the Commissioner for review and the actual brewer.
owner of the brand. the importer of the brand. and all parties must be identified in the written agreement
or other documentation submitted to the Commissioner.

3.2.¢.4.B. No resident brewer may contract brew or brew under contract.

3.2.¢.4.C. The party that obtains a brewer’s license as an importer of a brand or brand
owner shall submit the label(s) and brand(s) for registration and shall be licensed as a brewer for the
payment of all beer barrel taxes. unless not operating in West Virginia, then the actual brewer shall make
payment of all beer barrel taxes. Only one brewer’s license 1s permitted per brand.

3.2.€.4.D. Contract brewing shall not be used as arrangement to circumvent any franchise
agreement or franchise distributor network

3.2.¢.5. A brewer or resident brewer that brews or a distributor that distributes non-alcoholic
beer containing less than 0.5% alcohol by volume must. prior to any sale in West Virginia, first submit
the brand or brands for verification of the non-alcoholic claims and status. on a form provided by the

Commissioner, and approval by the Commissioner for sale in West Virginia; and

3.2..5.A. Non-alcoholic beer must meet federal labeling requirements for 0.00% beer or
fTor beer less than 0.5% alcohol by volume.
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3.2.¢.5.B. All labeling shall clearly convey the non-alcoholic nature of the non-alcoholic

beer.

3.2.¢.6. Collaboration nonintoxicating beer or nonintoxicating craft beer.

3.2.€.0.A. Any brewer or resident brewer collaborating with another brewer, resident
brewer. or a third party (not a licensee) must provide the WV ABCA a written agreement that sets forth
which brewer. resident brewer, or third party shall be the owner and have all rights, title, and interest in
the nonintoxicating beer or nonintoxicating craft beer recipe and brand. There cannot be a mutual
ownership. The brewer, resident brewer. or third party that owns the brand shall have primary placement
of loco and markings on anv bottle or cans. and the actual brewer must be listed on the brands label as the
actual brewer of the nonintoxicating beer or nonimmtoxicating craft beer with no logo or trademark
permitted on the label. In no wav shall this section be construed to permit private label nonintoxicating
beer or nonmtoxicating crafi beer brands.

3.2.4f. License Application: An applicant shall submit a verified application (provided by the
eCommissioner) to the eCommissioner, which shall state:

3.2.df1. the name of the applicant, where incorporated and the date incorporated;
3.2.4f£2 the applicant’s federal identification number or social security number;
3.2.4£3. the address of the applicant's main office;

3.2.4f4 the names and respective addresses of the applicant's partners, members, owners,
shareholders, manager or for a corporation, its officers and directors;

3.2.4f5. the date the applicant qualified to transact business in this state and a copy from the
West Virginia Secretary of State authorizing the applicant to transact business in the state;

3.2.1.6. the applicant has obtained and will provide a letter of good standing from the Tax

COmmIssioner;

3.2.£7. the applicant has obtamned and will provide proof of compliance with unemployment
compensation and workers’ compensation; and,

3.2.é:6-£.8. any other information required by the Commissioner.

3.2.eg. Bonds; There shall be no bond for a brewer. resident brewer. distributor. any Class S
license, or a brewpub.
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3.2.4h. A resident brewer and brewer shall meet the requirements in subsection 3.6 of this rule
where applicable.

3.2.1. Any brewer or resident brewer located in the state of West Virginia who fails to file the
reports required in subdivisions 3.2.d and 3.2.c.. and who is not otherwise exempt from the reporting
requirements, shall, at the discretion of the Commissioner, be required to pay the $1,500.00 annual license
fec and may be subject to the penalties set forth in the Code and this rule.

3.2.1. A licensed brewer or resident brewer with its principal place of business and manufacture

located in the state of West Virginia may offer tours during normal hours of operation per subdivisions
0.1.a.. of this rule.

3.2.k. A licensed brewer or resident brewer with its principal place of business and manufacture
located in the state of West Virginia may only offer limited complimentary samples of nonintoxicating
beer or nonintoxicating craft beer brewed at the brewer’s or resident brewer’s principal place of business
and manufacture located in the state of West Virginia during normal hours of operation per subdivision
6.1.a., of this rule.

3.2.k.1. The limited complimentary samples may be no greater than two (2) ounces per
sample per patron. and any sampling shall not exceed 10 such complimentary two (2) ounce samples per

patron per day.

3.2.k.2. A licensed brewer or resident brewer providing limited complimentary samples shall
provide complimentary food items to the patron consuming the complimentary samples; and prior to any
sampling, verifv, using proper identification, that the patron sampling 1s 21 vears of age or over and that
the patron is not visibly intoxicated.

3.2.k.3. Anv violations of this subsection shall subject the licensed brewer or resident brewer

with its principal place of business and manufacture located in the state of West Virginia to the penalties
under the Code and this rule.

3.2.1. A brewer or resident brewer, licensed under the Code and this rule, may separately apply,
pav. and. if qualified, receive other manufacturing licenses specified in W. Va. Code §60-4-2. such as a
distillery or winery license.

3.3. Foreign Corporation Brewer's License Application: A foreign corporation secking a West
Virginia brewer's license shall submit a verified application to the Commissioner, which shall state:

3.3.a. the name of the corporation and the state where incorporated;
3.3.b. the date incorporated;
3.3.c. the address of the corporation’s mam office;

3.3.d. the names and respective addresses of the corporation’s officers and directors, and also its
manager;

3.3.¢. the date the corporation qualified to transact business in this state;

3.3.f the applicant has obtained and will provide a letter of good standing from the Tax
12
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COMMISSIONET:

3.3.c. the applicant has obtained and will provide proof of compliance with uncmplovment
compensation and workers’ compensation; and,

3.3.4h. any other information required by the Commissioner.

3.4. A foreign corporation secking a West Virginia brewer's license shall meet the requirements m
subsection 3.6 of this rule and also provide the following to the Commuissioner:

he-sale—transpertation—storase-and-distrbution-of nonintexicating
aforaprovided by-the-ContmisstonerNo surety bond is required;

3.4.b. A certified copy of the certificate of authority issued by the Secretary of State authorizing
the corporation to transact business in this state; and,

3.4.c. A certified copy of the corporation’s most recent charter.

3.5. The annual license fee for a brewer's license for a foreign corporation selling nonintoxicating
beer in this state, regardless of where its principle place of business is located, is $1,500.00.

3.5.a. If the period efthe original license commences is on or after January 1 e+ of any year, the
license fee 15 $750.00.

3.6. Distributor, Class A, and Class B Licenses: The following information must be provided on the
application form provided by the Commissioner for a distributor, Class A, or Class B license:

3.6.a. The name, residence, and certification of the applicant and the applicant’s manager;

3.6.a.1. If the applicant 1s an individual, that the applicant and the applicant’s manager are 5
at least twenty—one+£213 years of age and histing the state of residence of the applicant and the applicant’s
manager. If claiming West Virginia residency each shall have the requisite proof to show that the

applicant or the applicant’s manager is a resident of West Virginia fer—a—period—oftwe—(—yeass

immediately preceding the date of application;

3.6.a2. If the applicant is a firm, association, partnership, limited partnership, limited
liability company, or corporation, the application shall include the residence of the members or officers
forthe-twe{Drearperod-immediately preceding the date of application: Provided, that if a corporation
applics for a Class A or Class B license, the officers, agents, or employees who shall manage and be in
charge of the licensed premises must possess all of the requirements of an individual applicant for a
licensed retailer's license: Provided further, that if a limited hability company applies for a Class A or
Class B license, the agents, employees, or members who shall manage and be in charge of the licensed
premises must possess all of the requirements of an individual applicant for a licensed retailer’s license;

3.6.a3. If the application is for a distributor license, the application shall state that the
person, or for a firm, partnership, limited partnership, limited liability company, association, corporation,
or trust or has a trust as an owner, the members, officers, trustees, or other persons in active control of the

activities of the limited 11ab111ty company, assocmtlon corporatlon or trust relatingto—thelicensehave

where such person or enfity has
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residence immediately preceding the date of application;

3.6.a.4. If the applicant for a distributor’s license is a trust or has a trust as an owner, the
trustees or other persons in active control of the activities of the trust relating to the license shall provide a
certification of trust as described W. Va. Code §44D-10-1013. This certification of trust shall include the
excerpts described in W. Va. Code §44D -10-1013(¢) and shall further state, under oath, the names,
addresses, Social Security numbers, and birth dates of the beneficiaries of the trust and certify that the
trustee and beneficiaries are 21 years of age or older. If a beneficiary i1s not 21 years of age, the
certification of trust must state that such beneficiary’s interest in the trust is represented by a trustee,
parent or legal guardian who is 21 years of age and who will direct all actions on behalf of such
beneficiary related to the trust with respect to the distributor license until the beneficiary is at least 21
vears of age. Any beneficiary who is not 21 years of age or older shall have his or her trustee, parent, or
legal guardian include in the certification of trust and state under oath his or her name, address, Social
Security number, and birth date.

3.6.b. The place of birth of the applicant_and the applicant’s manager. That the applicant and the
applicant’s manager 4—a are citizeng of the United States, of good moral character, and if naturalized
when and where naturalized;

3.6.b.1. If the applicant 1s a corporation, the application must state when and where
meorporated, the name and address of each officer_and manager, and that each officer and manager is a
United States citizen and a person of good moral character;

3.6.b.2. If the applicant is a firm, association, limited liability company, partnership, limited
partnership, trust, or has a trust as an owner, the application shall provide the place of birth of cach
member of the firm, association, limited liability company, partnership, or limited partnership and the
trustees, beneficiaries, manager, or other persons in active control of the activities of the trust relating to
the license and that each member or trustee, beneficiary, or other persons 1n active control of the activities
of the trust is a United States citizen and if naturalized, when and where, and each member must qualify
and sign the application;

3.6.c. The particular place for which the license is desired and a detailed description of the place,
the description shall include the size and nature of the facilities operated by the applicant and the specific
proportions of any structure used in conjunction with other purposes that will constitute the licensed
premises;

3.6.d. The name of the owner of the building and if the owner is not the applicant, that a
statement that the applicant 1s the actual and bona fide lessee of the premises;

3.6.e. Verification that the place or building in which the proposed business will be located:
3.6.e.1. conforms to all applicable health, fire, safety, and zoning regulations;
3.6.¢.2. is a safe and proper place or building; and,

3.6.e.3. 1s not within threehundred(300} fect of a church or school, measured from front
door to front door, along the street or streets; Provided:

3.6.€3.A. that this requirement does not apply to Class B license, or any place occupied
by a licensed retailer so long as that place is continuously so occupied; and,

3.6.€3.B. that this requirement does_not apply to a college or university that has notified
the Commissioner, in writing, that it has no objection to the location of the proposed business;
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3.6.f. That the applicant and the applicant’s manager is are not incarcerated and has have not
been convicted of a felony or other crime mvolving moral turpitude. An applicant or an applicant’s
manager who has been convicted of a felony or other crime involving moral turpitude shall not be eligible
for licensure until five (5) years after successfully completing all conditions of probation, discharge from
parole supervision, or expiration of sentence;

3.6.g. That the applicant is and shall remain for the license period the only person with a
pecumary mterest in the business to be licensed, and no other person 1s pecumarily interested during the
license period;

3.6.h. That the applicant and the applicant’s manager has have not during the five (5) years
preceding the application date had a nonintoxicating beer license revoked:;

3.6.1. In the case of an applicant for a distributor license that 1s a trust or has a trust as an owner, a
distributor license may be issued only upon submission by the trustees or other persons in active control
of the activities of the trust relating to the distributor license of a true and correct copy of the written trust
instrument to the eCommissioner for his or her review. Notwithstanding any provision of law to the
contrary, the copy of the written trust instrument submitted to the eCommissioner pursuant to this rule is

confidential and 1s not a public record and 1s not available for release pursuant to the West Virgima
Freedom of Information Act, W. Va. Code §29B-1-1 et seg.;

3.6.1. That the applicant and the applicant’s manager are suitable persons of good reputation and
morals to be licensed;

3.6.k. That the applicant and the applicant’s manager have made no false statements or material
misrepresentations in the application and licensure process, or after licensure. and further that all

information provided in the application and submitted to the Commissioner shall be true and cormrect;

3.6.1. That the applicant and the applicant’s manager are not involved in hidden ownership with
an applicant or licensee:

3.6.m. That the applicant and the applicant’s manager have not failed to disclose any person or
persons with a pecumiary mterest in the applicant or licensee;

3.6.n. That the applicant and the applicant’s manager have not omitted any pertinent or relevant
information in the application or licensure process: and

3.6.0. That the applicant and the applicant’s manager have not failed to fully complete the
application or license renewal form. as determined by the Commissioner.

3.7. A Brewpub is a Class A license available to only resident brewers for on-premises sales. All
applicants must meet the requirements of a Class A license applicant under section 3 of this rule. Further,
a resident brewer who is also licensed as a brewpub may apply separately and, if qualified under the Code
and rules, be licensed as a tavern or Class A retail dealer per the requirements of this rule and W. Va.
Code §11-16-1 ef seq., private manufacturer club per the requirements of W. Va. Code §60-7-1 ef seqg.. a
private wine restaurant per the requirements of W. Va. Code §60-8-1 ef seq. or mayv apply separately and.
if qualified and in good standing under the Code and rules. pay all applicable fees and recerve a Class S or
S1 license per W. Va. Code §11-16-11 or §11-16-11b and meet all other Class S or S1 license
requirements. The brewpub license fee is $500.00. A brewpub may not be licensed as a private club bar or
private club restaurant.

3.8. Refusal of License: The Commissioner shall refuse to issue a brewer, resident brewer, brewpub,
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foreign corporation brewer, distributor, Class A or Class B license if the applicant or the applicant’s
manager:

3.8.a. fails to satisfy any of the requirements of section 3;

3.8.b. orifinthe Commissionersopimion—the—applicant has engaged in conduct declared to be
unlawful by W. Va. Code §11-16-1 et seq.;

3.8.c-er1s an unsuitable person to be licensed; or

3.8.d. is or has a manager. owner, emplovee, or person. in a contractual relationship to provide
g00ds or services to the applicant or licensee, who is an employee of the Commissioner.

3.9. Additional Requirements and Investigation: The Commissioner may require any additional
mformation from an applicant or an applicant’s manager for a brewer, resident brewer, brewpub, foreign
corporation brewer, distributor, Class A license, or Class B license and may conduct any mnvestigation of
the applicant,_the applicant’s manager. or the proposed place of business as is—deteranned the
Commissioner may determine is necessary=:

3.9.a. The applicant will provide a letter of good standing from the Tax commissioner;

3.9.b. The applicant will provide proof of compliance with unemployment compensation and
workers’ compensation;

3.9.c. The applicant or the applicant’s manager will provide any other information required by the
Commissioner;

3.9.d. Bond. All Class A license applicants and licensees, except for a brewpub. shall furnish a
$1.000 bond from a solvent surety company that upon penalty and failure to payv or serve a penalty,
suspension. and failure to serve a suspension, or revocation that the sum shall be due and pavable by the

surety to the State of West Virginia for the applicant or licensee’s failure to faithfully observe the
provisions of the W.Va. Code §11-16-1 ef seq., this rule, the Commissioner’s regulations, and orders. and

any other laws of the State of West Virginia generally relating to the distribution. sale, or delivery of
nonmtoxicaiing beer. The bond term shall be for the applicable license period from July 1 to June 30 of

the applicable year; and

3.9.e. The Commissioner, as necessary and advisable, mav. at his discretion, withhold the
granting or refusal of license when conducting additional investigation of an applicant. manager, or of the
place to be occupied for a 30 dav period or until the applicant has completed the conditions of licensure

set forth by the Commissioner.

3.10. Annual License Fees: Annual license fees are as follows:
3.10.a. Class A licensee: $150.00 for cach place of business;

3.10.b. Class A licensee: for each social, fratemal or nonprofit club in continuous operation for
two (2) or more years immediately preceding the application date -- $150.00;

3.10.c. Class A licensee: for each railroad dining, club or buffet car in which nonintoxicating
beer will be dispensed -- $10.00 for cach car;

3.10.d. Class B licensee: $150.00 for each place of business;
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3.10.e. Distributor: $1.000.00 for each place of business-;

3.10f  Brewer: $1.500.00 for cach location, unless requirements are met at section 3.2.. of this

rule;

2

3.10.g. Foreign Corporation Brewer: $1,500.00 for cach location;

3.10.h. Resident Brewer: $1,500.00 for cach location. unless requirements are met at section
3.2., of this rule; and

3.10.4. Brewpub: $:808500.00 for each location.

3.11. Class S_License, Class S1 License, the Nonintoxicating Beer Floorplan Extension, and
additional licenses.

3.11.a. Class S license. An applicant shall submit the application, as provided by the
Commissioner, for a Class S license to the Commissioner at least thir—€303 days before the first day
upon which nonintoxicating beer is to be sold at a fair or festival or other special event approved by the
Commissioner. Any time a Class S license is obtained, the licensee is required to notify in writing all
distnibutors in the area where the fair, festival or special event will occur n order that all distributors are
provided the opportunity to participate.

__ 3.11ba.l. The Commissioner may issue a Class S license for a term of no longer than 10
consecutive days.

___3.11.ea.2. The license fee for a Class S license is $250.00.

3.11b. Class S1 License. An applicant shall submit the application. as provided bv the
Commissioner. at least 15 days prior to the event to the Commissioner for a Class S1 license for the retail
sale of nomintoxicating beer and nonintoxicating craft beer bv a duly-organized nonprofit corporation,
limited liability entity, or an association having received federal tax exempt status allowing the sale and
serving of nonintoxicating beer or nonintoxicating craft beer when raising money for artistic, athletic,
charitable. educational. or religious purposes.

3.11.b.1 The special license S1 shall be 1ssued for a term no longer than one day. A special
S1 license may not be issued for any event by the same nonprofit entity on consecutive days.

3.11.b.2. No more than six licenses mayv be issued to any single licensee during anv calendar

ycar.

3.11.b.3. The Commissioner may not charge a fee to the applicant that meets requirements for

licensure.

3.11.b.4. The license application shall contain a copv of the documents showing approved
federal tax-exempt status and other information required by the Commissioner.

3.11.b.5. Nonintoxicating beer served and sold during the event shall be purchased from a
licensed distributor or resident brewer acting in the limited capacity of a distributor for its own products,
that services the location where the festival, fair. or other event is occurrine. All distributors and resident
brewers in the arca must be notified in writing bv_mail, facsimile or clectronic mail of the event in
advance and be presented with the opportunity to participate in the event.

3.11.b.6. Licensed representatives of distributors, brewers, or resident brewers may attend the
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one-day _event and discuss their products. but mav not engage in the serving or selling of the
nonintoxicating beer or nonintoxicating craft beer. A licensee licensed by this section mav use bona fide
emplovees or volunteers of the charitable entity to sell and serve nomintoxicating beer and nonintoxicating
craft beer.

3.11.c. A license issued under the provisions of section 3.11.a. or section 3.11.b. and the licensee
holding the license are subject to all other provisions of W. Va. Code §11-16-1 et seq.. and the rules and

orders of the Commissioner relating to the special license: Provided. That the Commissioner may by rule
or order allow certain waivers or exceptions with respect to those provisions. rules. or orders as the

circumstances of each event requires. including, without limitation, the right to revoke or suspend any
license 1ssued pursuant to this section prior to any notice or hearing notwithstanding the provisions of W.
Va. Code §11-16-24: Provided. however, That under no circumstances may the provisions W. Va. Code
§11-16-18(a) 1), §11-16-18(a)(2). or §11-16-18(a)(3). be waived or an cxception granted.

3.11.d. Nonintoxicating Beer Floorplan Extension. A Class A retail dealer may apply to the

Commissioner {on a form provided by the Commissioner) to conduct a nonintoxicating beer event using a

temporary one day nonintoxicating beer floor plan extension permit which would authorize the sale and
consumption of nonintoxicating beer within a bounded area that is contiguous to the licensee’s licensed

premises and existing floorplan.

3.11.d.1. The permit shall be issued for a term no longer than one dav.

3.11.d.2. The license fee per event for a nonintoxicating beer floor plan extension i1s $50. and
the fee may not be prorated or refunded. and must be accompanied with a license application. certification
that the event mests certain requirements in the code and rules. and such other information as the
Commissioner may reasonably require.

3.11.e. Class B Retail Dealer Grocery Store — Curbside Delivery with mobile application or web
based sales. An applicant shall submit the application, as provided by the Commissioner. to permit a
grocery store containing over $100.000 of fresh produce and saleable food and food products fit for

human consumption. in a combination of displayed and stored mventory. for a Class B license privilege
oranting the licensee the ability to complete the sale of such nonintoxicating beer or nonintoxicating craft

beer in the omginal sealed contamer for off-premises consumption to a person purchasing the
nonmtoxicaiing beer or nonintoxicating eraft beer from a vehicle.

3.11.e.1. The wvehicle, where the sale completion and curbside delivery occurs, must be
parked in a licensed parking area which is contizuous to the Class B licensee’s licensed premises; or the

vehicle must be parked in a hicensed parking area. which 1s within 500 feet of the Class B licensee.

3.11.e.2. The parking area referenced in 3.11.¢.1. shall be designated by signage indicating
the parking area is solely for the use of persons who have previously ordered items including. but not

limited to, nomintoxicating beer or nomintoxicating craft beer using a mobile application or web-based
software program.

3.11.e.3. No nonintexicating beer or nonintoxicating craft beer may be loaded into a vehicle
unless the Class B licensee or such licensee’s stafl have venfied that both the person placing the order,

and. if different from the person placing the order, the person picking up the order are 21 vears of age or
older and not noticeably intoxicated.

3.11.c.4. To operate under this section. a Class B retail dealer licensee must be in good
standing with the Commissioner. apply, qualify. pay the Class B license privilege fes, and obtain the
permit for the Class B licensee privilege for nonintoxicating beer or nonintoxicating craft beer sales at a

designated parking area.
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3.11.e.5. The Class B retail dealer for a grocerv store curbside delivery license privilege
permit, nonrefundable and non-prorated. annual fee is $250.

3.11.e.6. For purposes of criminal enforcement of the provisions of this article. persons
placing orders and picking up orders are deemed to be purchasers. The licensee shall be subject to all
requirements. penalties and sanctions of this rule and W. Va. Code §11-16-1 et segq.

3.11.e.7. Provided further, there is no additional license fee for Class A retail dealers who
obtain a license for curbside in-person or in-vehicle delivery of nonintoxicating beer or nonintoxicating
craft beer in a sealed bottle. can., pouch. or beer growler when food or meal has been ordered by a person
who has placed the order. who i1s picking up the food or meal and sealed nonintoxicating beer or
nonintoxicating craft beer, and who has been verified to be 21 vears of age or older and not visibly or
noticeably mtoxicated.

3.11.¢.8. Provided further. for a Class B retail dealer that 1s not a grocery store as set forth in

this sub-section. curbside in-person or in-vehicle delivery of nonintoxicating beer or nonintoxicating craft
beer in a secaled bottle, can, pouch. or beer growler is not permitted.

3.11.f. Class A Delivery License and Third Party Delivery License from a Class A Licensee.

3.11f1. A Class A retaill dealer who is licensed to sell nonintoxicating beer or
nonmntoxicating craft beer may apply for a nonintoxicating beer or nonintoxicating craft beer delivery
license permitting the order, sale, and delivery of nonintoxicating beer or nonintoxicating craft beer in a
sealed original contamner of bottles or cans. and sealed growlers., when separately licensed for erowler
salcs.

3.11.f.1.A. The order, sale. and delivery of nomintoxicating beer or nonintoxicating craft
beer i1s permitted for off-premises consumption when completed by the licensee or the licensee’s
emplovees to a person purchasing the nonintoxicating beer or nonintoxicating craft beer by telephone. a

mobile ordering application, or a web-based software program. as authorized by the licensee’s license.

3.11.f.1.B. There 1s no additional fee for licensed Class A retail dealers to obtain a
nonmtoxicaiing beer or nonintoxicating craft beer delivery license.

3.11.£1.C. The order, sale. and delivery process shall meet the requirements of this

section.

3.11.£.1.D. The order. sale. and delivery process 1s subject to the penaltics of this rule and
W.Va. Code §11-16-1 ef seq.

3.11.£2. A third party. not licensed for nonintoxicating beer or nonintoxicating craft beer
sales or distribution, mav apply for a nonintoxicating beer or nonintoxicating craft beer delivery license
for the privilege and convenience to offer ordering and delivery services of nonintoxicating beer or
nonintoxicating craft beer in the sealed original contamer of bottles or cans. and secaled growlers, from a
licensee with a growler license.

3.11.£2.A. The order, sale, and delivery of nonintoxicating beer or nonintoxicating craft
beer is permitted for off-premises consumption when the Class A retail dealer sells to a person purchasing
the nonintoxicating beer or nonintoxicating craft beer through telephone orders. a mobile ordering
application, or a web-based software program.

3.11.£2.B. The annual nonintoxicating beer or nomintoxicating craft beer delivery license
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non-prorated and nonrefundable fee is $200 per third party entity. with no limit on the number of drivers
and vehicles.

3.11.£3. The nonintoxicating beer or nonintoxicating craft beer deliverv license application
for a Class A or a third party shall comply with licensure requirements in W. Va. Code §11-16-8. and this
rule. and further shall require any information as reasonably required by the Commaissioner.

3.11.£4. Sale Requirements:

3.11.f£4 A The nonintoxicating beer or nonintoxicating craft beer purchase shall
accompany the purchase of prepared food or a meal and the completion of the sale may be accomplished

by the delivery of the prepared food or meal and nomintoxicating beer or nonintoxicating craft beer by the
Class A retail dealer or third party licensee;

3.11.f4.B. Anv person purchasmg nommioxicating beer or nomintoxicating craft beer
shall be 21 vears of age or older, shall not be visibly or noticeably intoxicated at the time of delivery, and

shall meet the requirements set forth in W. Va. Code §11-16-1 ef seq.. for the sale of nonintoxicating beer

or nonintoxicating craft beer:

3.11.£4.C. “Prepared food or a meal” shall, for purposes of this article, mean food that
has been cooked. orilled. fried. deep-fried. air-fried. smoked, boiled. broiled. twice baked. blanched,
sautéed. or in any other manner freshly made and prepared. and does not include pre-packaged food from
the manufacturer;

3.11.£4.D. An order, sale, or delivery consisting of multiple meals shall not amount to
any combination of bottles. cans, or scaled egrowlers in excess of 384 fluid ounces of nonintoxicating beer
or nomintoxicating craft beer; and

3.11.£4.E. A third party delivery licensee mav not have a pecuniary interest in a Class A
retail dealer. as set forth in this article, therefore a third party delivery licensee may only charge a
convenience fee for the delivery of any nonintoxicating beer or nonintoxicating craft beer. The third party
licensee may not collect a percentage of the deliverv order for the delivery of nonintoxicating beer or
nonmtoxicaiing craft beer. but mav continue to collect a percentage of the delivery order direcily related
to the prepared food or a meal. The convenience fee charged by the third party delivery licensee to the
person purchasing mav not be greater than five dollars per delivery order where nomintoxicating beer or
nonintoxicating craft beer are ordered by the purchasing person. For anv third party licensee also licensed
for wine growler delivery as set forth in W. Va. Code §60-8-6¢c of the code, or craft cocktail growler
delivery as set forth in W. Va. Code §60-7-8f of the code. the total convenience fee of anv order. sale. and
delivery of a sealed growler, wine growler. or craft cocktail growler shall not exceed five dollars.

3.11.£5. Delivery Requirements:

3.11.£5.A. Delivery persons emploved for the delivery of nomintoxicating beer or
nonintoxicating craft beer shall be 21 vears of age or older. The licensed Class A retail dealer and the
third party delivery licensee shall file cach delivery person’s mame. driver’s license. and vehicle
information with the Commissioner;

3.11.£5.B. A Class A retail dealer or third party delivery licensee shall train delivery
persons on verifying legal identification and in identifying the siens of intoxication and shall submit

certification of the training to the Commissioner;

3.11.£5.C. The Class A retail dealer or third party delivery licensee shall hold a retail
transportation permit for each delivery vehicle delivering sealed nonmtoxicating beer or nonintoxicating
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craft beer pursuant to W. Va. Code §11-16-6d(g) and a delivery driver may retain an electronic copv of
his or her permit;

3.11.£5DD. A Class A retail dealer or third party delivery licensee may only deliver
prepared food or a meal, and sealed nonintoxicating beer or nonintoxicating craft beer orders mn the
county or conticuous counties where the Class A retail dealer 1s located;

31165, A Class A retail dealer or third party deliverv licensee mav_only deliver
prepared food or a meal, and sealed nonmtoxicating beer or nomntoxicating craft beer to addresses

located in West Virginia. A Class A retail dealer or third party delivery licensee shall pay and account for

all sales and municipal taxes;

3.11.£5F. A Class A retaill dealer or third party deliverv licensee may not deliver
prepared food or a meal. and nonintoxicating beer or nonmmtoxicating craft beer to any other licensee;

3.11.£5.G. A Class A retail dealer or third party delivery licensee may only deliver
prepared food or a meal, and scaled nonintoxicating beer or nonintoxicating craft beer for personal use.

and not for resale; and

3.11.£5.H. A Class A retail dealer or third party delivery licensee shall not deliver and
leave prepared food or a meal. and scaled nonintoxicating beer or nomintoxicating craft beer at anv
address without verifying a person’s age and identification.

3.11.f.6. Telephone. mobile orderine application, or web-based software requircments:

3.11.£.6.A. The delivery person may onlv permit the person who placed the order through
a telephone, mobile ordering application. or web-based software to accept the prepared food or a meal,
and nonintoxicating beer or nonintoxicating craft beer delivery which:

3.11.£6.A.1. Is subject to age verification upon delivery with the delivery person’s
visual review and age verification; and

3.11.£.6.A.11. Requires the delivery person to collect a stored scanned image of the
purchasing person’s legal identiflication: or

3.11.£6.A.11. Requires, as an alternative method to maintaining a stored scanned
image of a purchasing person’s leral identification. the delivery person to use a national identification

validation database. application. platform. software. or system. as approved by the Commissioner, to
verify the authenticity of the purchasing person’s legal identification and the purchasing person’s age. as

noted on the legal identification. Further. the licensee’s system must maintain a record locator for each
order that notes the status of the sale as: a proper sale, a record of the authenticity of the identification and
ave verification. or a cancelled sale, and further that such record locator is available for inspection by the
Commissioner;

3.11.£6.B. Any mobile ordering application or web-based software used shall create a
stored record and image of the purchasing person’s legal identification or use the alternative method. and

shall also retain details of the sale which are accessible by the delivery person for verification. and shall

include the delivery driver’s name and vehicle information;

3.11.£6.C. Anv teclephone ordering svstem shall maintain a log or record of the
purchasing person’s lepal identification and details of the sale, accessible by the delivery person for

verification, and shall include the delivery driver’s name and vehicle information;
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3.11.£6.D. All records are subject to inspection by the Commissioner. A Class A retail
dealer or third party delivery licensee shall retain all records for three years, and may not unreasonably

withhold the records from the Commissioner’s inspection; and

3.11.£6.E. FEach vehicle delivering nonmintoxicating beer or nomintoxicating craft beer
must be issued a retail transportation permit per W. Va. Code §11-16-6d(g).

3.11.£7. A Retail Transportation Permit shall meet the requirements in this section and
section 3.21.

3.11.f.8. Enforcement.

3.11.£8.A A Class A retail dealer or third party delivery licensee arc both responsible for
any violations committed by their emplovees or independent contractors under W. Va. Code §11-16-1 ef
seq.. and this rule. and more than one vicolation may be 1ssued for a single violation involving multiple
Class A retail dealers or licensees. emplovees. or independent contractors.

3.11.£8.B. A license or permit granted by this section is subject to the penalties of
probation, monetary fines, suspension, and revocation. as set forth in this article. for violations committed
bv the Class A retail dealer or third party delivery licensee, its emplovees. or independent contractors.

3.11.£8.C. It is a violation for anv licensee. its emplovees, or independent contractors to
break the seal of a growler subject to the maximum penalties available in this rule and W. Va. Code §11-

16-1 et seq.

3.11.£.8.D. For purposes of criminal enforcement of the provisions of this rule and W.
Va. Code §11-16-1 et seq.. persons ordering. purchasing. or accepting delivery of orders are considered to

be purchasers.

3.11.0. Class B Delivery License and Third Party Delivery License from a Class B Licensee.

3.11e1. A Class B retail dealer who is licensed to scll nonintoxicating beer or
nonmtoxicaiing craft beer may apply for a nonmtoxicating beer or nonintoxicating craft beer delivery
license permitting the order, sale, and delivery of nonintoxicating beer or nomintoxicating craft beer m a
scaled original contamer of boitles or cans. and scaled growlers. when separately licensed for srowler
sales.

3.11.c.1.A. The order, sale. and deliverv of nonmintoxicating beer or nonintoxicating craft
beer 15 permitted for off-premises consumption when completed by the licensee or the licensee’s

emplovees to a person purchasing the nonintoxicating beer or nonintoxicating craft beer by a telephone. a
mobile ordering application, or web-based software program, as authorized by the licensee’s license.

3.11.0.1.B. There is no additional fee for licensed Class B retail dealers to obtam a
nonintoxicating beer or nonintoxicating craft beer delivery license.

3.11.¢.1.C. The order. sale. and delivery process shall meet the requirements of this

section.

3.11.0.1.D. The order, sale, and delivery process 1s subject to the penalties of this rule and
W. Va. Code §11-16-1 et seq.

3.11.¢.2. A third party. not licensed for nomntoxicating beer or nommntoxicating craft beer
sales or distribution. may apply for a nonintoxicating beer or nonintoxicating craft beer delivery license
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for the privilege and convenience to offer ordering and delivery services of nonintoxicating beer or
nonintoxicating craft beer in the sealed original contamer of bottles or cans. and sealed growlers, from a
licensee with a growler license.

3.11.0.2.A. The order, sale, and delivery of nomintoxicating beer or nonintoxicating craft
beer i1s permitted for off-premises consumption when the Class B retail dealer sells to a person purchasing
the nonintoxicating beer or nonintoxicating craft beer through a telephone order, a mobile ordering
application. or web-based software program.

3.11.0.2.B. The nonintoxicating beer or nonintoxicating craft beer delivery annual non-
prorated and nonrefundable license fee 1s $200 per third party licensee, with no limit on the number of

drivers and vehicles.

3.11.0.3. The nonmintoxicating beer or nonintoxicating craft beer delivery license application
for a Class B and a third party shall comply with licensure requiremenis in W. Va. Code §11-16-8 and
shall require any mformation as reasonably required by the Commaissioner.

3.11.0.4. Sale Requirements:

3.11.c.4.A. The nonmntoxicating beer or nonintoxicating craft beer purchase shall
accompany the purchase of food and the completion of the sale may be accomplished by the delivery of
food and nonintoxicating beer or nonintoxicating craft beer by the licensee or third party licensee:

3.11.2.4B. Anv person purchasing nonintoxicating beer or nonintoxicating craft beer
shall be 21 vears of age or older, shall not be visibly or noticeably intoxicated at the time of delivery, and
meet the requirements set forth in this rule and W. Va. Code §11-16-1 et seg.. for the sale of
nonintoxicating beer or nonintoxicating craft beer;

3.11.0.4.C. Food, for purposes of this section. means food that has been cooked,
microwaved. or that 1s pre-packaged food from the manufacturer;

3.11.¢.4.D. An order, sale, or delivery consisting of food and anv combination of scaled
nonintoxicating beer or nonintoxicating craft beer boitles. cans. or growlers shall not be m excess of 384
fluid ounces of nonmtoxicating beer or nomintoxicating craft beer; and

3.11.0.4.E. A third party delivery licensee shall not have a pecuniary interest in a Class B
retail dealer, as set forth in this article. A third party delivery licensee mayv only charge a convenience fee
for the deliverv of any nonintoxicating beer or nonmtoxicating craft beer. The third party licensee may
not collect a percentage of the delivery order for the delivery of nonintoxicating beer or nonintoxicating
craft beer, but may continue to collect a percentage of the delivery order directly related to food. The
convenience fee chareed by the third party delivery licensee to the purchasing person may not be greater
than five dollars per delivery order. For any third party licensee also licensed for wine delivery as set
forth in W. Va. Code §60-8-6f the total convenience fee for anv order, sale, and delivery of scaled wine
mavy not exceed five dollars.

3.11.e.5. Delivery Requirements:

3.11.0.5.A. Delivery persons emploved for the delivery of nonintoxicatine beer or
nonintoxicating craft beer shall be 21 vears of age or older. A Class B retail dealer and a third party
licensee shall file cach delivery person’s name, driver’s license. and vehicle information with the
Commissioner;

3.11..5.B. A Class B retail dealer and a third party licensee shall train delivery persons
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on verifving legal identification and in identifving the signs of mtoxication and submit the certification of
the training to the Commissioner;

3.11.0.5.C. The Class B retail dealer or third party delivery licensee shall hold a retail
transportation permit for each delivery vehicle delivering sealed nonintoxicating beer or nonintoxicating
craft beer pursuant to W. Va. Code §11-16-6f(2) and a delivery driver mav retaimn an electronic copy of his
or her permit as proof of the licensure:

3.11.e.5.D. A Class B retail dealer and a third partv licensee mav deliver food and sealed

nonintoxicating beer or nonintoxicating craft beer orders in the county where the Class B retail dealer is
located:

_

3.11.e.5.E. A Class B retail dealer and a third party licensee mav onlv deliver food and
sealed nonintoxicating beer or nonintoxicating craft beer to addresses located in West Viremia. A Class B
retail dealer and a third party licensee shall pay and account for all sales and municipal taxes:

3.11.g.5F. A Class B retail dealer and a third partv licensee mav not deliver food and
nonintoxicating beer or nonintoxicating craft beer to any other licenses;

3.11.¢.5.G. Decliveries of food and sealed nonintoxicating beer or nonintoxicating craft
beer are only for personal use. and not for resale; and

3.11.0.5.H. A Class B retail dealer and a third party licensee shall not deliver and leave
food and scaled nonintoxicating beer or nomintoxicating craft becr at anv address without verifving a
person’s age and 1dentification as required by this section.

3.11.2.6. Telephone, mobile ordering application, or web-based software requirements:

3.11.0.6.A. The delivery person may only permit the person who placed the order through
a telephone, mobile ordering application, or web-based software to accept the food and nonintoxicating
beer or nonintoxicating craft beer delivery. The delivery is subject to age verification upon delivery with
the delivery person’s visual review and age verification and. as applicable, cither retain a stored scanned
image of the purchasing person’s legal identification or utilize the aliermmative method specified in clause

3.11.g.6.A1.;

3.11.0.6.A.1. As an alternative to maintaining a stored scanned image of a purchasing
person’s legal identification, the delivery person mayv use a national identification validation database,
application. platform. software. or system. as approved bv the Commissioner, to verify the authenticity of
the purchasimg person’s legal identification and the purchasing person’s age, as noted on the legal
identification. Further, the licensee’s system must maintain a record locator for each order that notes the
status of the sale as: a proper sale. a record of the authenticity of the identification and age verification. or
a cancelled sale. and further that such record locator is available for inspection by the Commaissioner;

3.11.0.6.A.11. Any mobile ordering application or web-based software used must
create a stored record and 1mage of the purchasing person’s legal identification or utilize the alternative
method, and shall retain details of the sale. be accessible by the delivery person for verification. and shall

include the delivery driver’s name and vehicle information:

3.11.0.6.A.111. Any telephone orderine system shall maintain a log or record of the
purchasing person’s legal identification and details of the sale, be accessible by the delivery person for
verification, and shall include the delivery driver’s name and vehicle mformation:

3.11.2.6.B. All records are subject to inspection by the Commissioner. A Class B retail
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dealer and a third party licensee shall retain all records for three years, and may not unreasonably
withhold the records from the Commissioner’s inspection; and

3.11.0.6.C. Each vehicle delivering nomintoxicating beer or nonintoxicating craft beer
shall be issued a retail transportation permit in accordance with W. Va. Code §11-16-6f(g).

3.11.0.7. A Retail Transportation Permit shall meet the requirements in this section and
section 3.21.

3.11.¢.8. Enforcement.

3.11.0.8.A. The Class B retail dealer and a third party licensee are responsible for any
violations committed by their emplovees or independent contractors under this rule and W. Va. Code §11-
16-1 et seq.. and more than one violation mav be 1ssued for a sinele violation involving multiple Class B
retail dealers or third party licensees. emplovees. or independent contractors.

3.11.0.8B. A license or permit granted by this section is subject to the penalties of
probation, monetary fines, suspension, and revocation. as set forth in this article, for violations committed

bv the Class B retail dealer or third party licensee, their emplovees. or independent contractors.

3.11.¢.8.C. It 15 a violation for any Class B retail dealer or third party licensee, their
emplovees, or independent contractors to break the seal of a srowler subject to the maximum penalties
available.

3.11.0.8.D. For purposes of crimmal enforcement of the provisions of this rule and W.
Va. Code §11-16-1 et seq.. persons ordering., purchasing. or accepting delivery of orders are considered to

be purchasers.

3.11.h. Nonintoxicating Beer or Nonintoxicating Craft Beer Outdoor Dining Area.

3.11.h.1. A Class A retail dealer. in good standing with the Commissioner. may apply. on a
form provided by the Commissioner. to sell. serve, and furnish nonintoxicating beer or nonintoxicating
craft beer for on-premises consumption in an outdoor dining area., as authorized by any municipal
government or county commission in the which the licensee operates.

3.11.h.2 The Class A retail dealer shall submit to the municipal government or county
commission, for approval., a revised floorplan and a request to sell and serve nonintoxicating beer or

nomntoxicating craft beer. subject to the Commissioner’s requirements, in an approved outdoor dining
area.

3.11.h.2.A. For outdoor dining. the approved and bounded outdoor area need not be
adjacent to the licensee’s licensed premises. but in close proximity and under the licensee’s control with
right of ingress and egress.

3.11.h.2.B. For purposes of this section, “‘close proximity” means an available arca within
150 feet of the Class A retail dealer’s licensed premises. A Class A retaill dealer mav operate a

nonintoxicating beer or nonintoxicating craft beer outdoor dining in conjunction with a temporary private
outdoor dining or set forth in W. Va. Code §60-7-8d and temporary private wine outdoor dining set forth
i W.Va. Code §60-8-32a.

3.11.h.3. For purposes of 3.11.h.. “nonintoxicating beer or nonintoxicatine craft beer outdoor
dining” includes dining areas that are:
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3.11.h.3.A. Outside and not served by an HVAC system for air handling services and use

outside air;

3.11.h.3.B. Open to the air; and

3.11.h.3.C. Not enclosed by fixed or temporary walls; however, the Commissioner may
seasonally approve a partial enclosure with up to three temporary or fixed walls.

3.11.h.4. Anv arca where seating 1s incorporated inside a permanent building with ambient air
through HVAC is not considered outdoor pursuant to this subsection.

3.11.h.5. Anv licensee not using the approved outdoor arca for dining purposes. as
determined by the Commissioner shall be subject to penalties under this mule and W. Va. Code §11-16-1
et seq. Outdoor dining 1s intended for dining only and not a fair, festival. or other outdoor event.

3.11.1. Nonintoxicating Beer or Nonintoxicating Craft Beer Outdoor Street Dining Area.

3.11.1.1. A Class A retail dealer, in good standing with the Commissioner. may apply. on a

form provided by the Commissioner, to sell. serve, and furnish nonintoxicating beer or nonintoxicating
craft beer for on-premises consumption in an outdoor street dining arca. as authorized by any municipal

government or county commission in the which the licensee operates.

3.11.1.2. The Class A retail dealer shall submit to the municipal covernment or county
commission, for approval, a revised floorplan and a request to sell and serve nonintoxicating beer or
nonintoxicating craft beer, subject to the Commissioner’s requirements. in an approved outdoor area.

3.11.1.2.A. For outdoor street dinine. the approved and bounded outdoor area need not be
adjacent to the licensee’s licensed premises. but in close proximity and under the licensee’s control with
right of ingress and egress.

3.11.1.2.B. For purposes of this section. “close proximity” means an available arca within
150 feet of the Class A retail dealer’s licensed premises. A Class A retail dealer may operate a

nonintoxicating beer or nomintoxicating craft beer outdoor street dining in conjunction with a temporary
private outdoor strest dining arca set forth in W. Va. Code §60-7-8d and temporary private wine outdoor
street dining set forth in W. Va. Code §60-8-32a.

3.11.1.3. For purposes of 3.11.h.. “nonintoxicating craft beer outdoor street dining” includes
dining arcas that are:

3.11.h.3.A. Outside and not served by an HVAC system for air handling services and use

outside air;

3.11.h.3.B. Open to the air; and

3.11.h.3.C. Not enclosed by fixed or temporary walls; however, the Commissioner may
seasonally approve a partial enclosure with up to three temporary or fixed walls.

3.11.h.4. Anv arca where seating 1s incorporated inside a permanent building with ambient air
through HY AC is not considered outdoor dining pursuant to this subsection.

3.11.h.5. Any licensec not using the approved outdoor area for strect dining purposes. as
determined by the Commissioner shall be subject to penalties under this mule and W. Va. Code §11-16-1

et seq. Outdoor street dining is intended for dining only and not a fair, festival, or other outdoor event.

3.11.,5. Sale and shipment of nonintoxicating beer or nonmintoxicating craft beer by a brewer or
resident brewer.
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3.11.1.1. Authorization. - Anv person that 15 currentlv licensed and in good standing in its
domicile state as a brewer, resident brewer. other nonintoxicating beer or nomntoxicating craft beer
manufacturer, and who also obtains a nonintoxicating beer or nonintoxicating craft beer direct shipper’s
license from the Commissioner, as provided m this article, may sell and ship nonintoxicating beer or
nonmntoxicating craft beer brewed by the brewer. resident brewer., other monintoxicating beer or
nonintoxicating craft beer manufacturer by mail to a purchasing person who is 21 vears of age or older,
for personal use, and not for resale. Once licensed. a nonintoxicating beer or nonintoxicating craft beer
direct shipper mav ship nonintoxicating beer or nonintoxicating craft beer by mail to a purchasing person
who 1s 21 years of age or older who purchases nonintoxicating beer or nonmtoxicating craft beer, subject
to the requirements of this rule and W. Va. Code §11-16-1 ef seg.. in and throughout West Virginia. A
nonintoxicating beer or nonintoxicating craft beer direct shipper may sell and ship nonintoxicating beer or
nonintoxicating craft beer out of this state by mail to a purchasing person who is 21 vears of age or older
subject to the recipient state’s or country’s requirements. laws, and international laws.

3.11.1.2. License requirements. — Before sending anv shipment of nonintoxicating beer or
nonintoxicating craft beer to a purchasing person who 1s 21 vears of age or older, the nonintoxicating beer

or nonintoxicating craft beer direct shipper must first:

3.11.1.2.A. File a license application with the Commissioner with the appropriate
background check information, using forms required by the Commissioner. Criminal background checks
will not be required of applicants licensed in their state of domicile who can provide a certificate of good
standing from their state of domicile;

3.11.3.2.B. Pay to the Commissioner the $250 non-prorated and nonrcfundable annual

License fee,

3.11.3.2.C. Obtain a business registration number from the Tax commissioner;

3.11.1.2.D. Register with the office of the Secretary of State:

3.11.3.2.E. Provide the Commissioner a true copy of its current active license issued m
the state of domicile, proving that the nonintoxicating beer or nonintoxicating craft beer direct shipper is

licensed 1 its state of domicile as a brewer. resident brewer., or other nomintoxicating beer or
nonmtoxicating craft beer manufacturer;

3.11.1.2.F. Obtain from the Commissioner a nonintoxicating beer or nonintoxicating craft
beer direct shipper’s license:

3.11.1.2.G. Submit to the Commissioner a list of all brands and labels of nomintoxicating
beer or nonintoxicating craft beer to be shipped to West Virginia and attest that all nonintoxicating beer or
nonintoxicating craft beer brands and labels are manufactured by the brewer. resident brewer, or other
nonimtoxicating beer or nonmintoxicating craft beer manufacturer secking licensure and are not counterfeit
or adulterated nonintoxicatine beer or nonintoxicating craft beer;

3.11.1.2.H. Attest that the brewer. resident brewer. or other nonintoxicating beer or
nonintoxicating craft beer manufacturer brews less than 25.000 barrels of beer per calendar vear and

provide documentary evidence along with the attestation: and

3.11.1.2.1. Meet all other licensing requirements and provide any other information that
the Commissioner may reasonably require.

3.11.1.3. Shipping Requirements. All nonintoxicating beer or nonintoxicating craft beer direct
shipper licensees shall:
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3.113.3.A. Not ship more than a maximum of two, 24 bottle or can, cases of
nonintoxicating beer or nonintoxicating craft beer based on a 12-fluid ounce bottle or can. however no

combination of bottles or cans may exceed a total for the two cases of 576 fluid ounces of nonintoxicating
beer residing in West Virginia, for such person’s personal use and consumption, and not for resale:

3.11.1.3.B. Not ship to anv licensed brewers. resident brewers. retailers, retail liquor
outlets, any type of private club, private caterers. private wine restaurants, private wine spas, private wine
bed and breakfasts, wine retailers, wine specialty shops, taverns. or other licensees licensed under W. Va.
Code §11-16-1 ef seg. or W. Va. Code §60-1-1 ef seq..

3.11.1.3.C. Ensure that all containers of nonintoxicating beer or nonintoxicating craft beer

shipped directly to a purchasing person who is 21 vears of age or older arc clearlv and conspicuously
labeled with the words “CONTAINS ALCOHOL: SIGNATURE OF PERSON 21 OR OLDER
REQUIRED FOR DELIVERY™:

3.11.4.3.D. Not ship nonintoxicating beer or nonintoxicating craft beer that has not been
registered with the Commissioner, register and pay anv registration fees. and prove by documentation that

the direct shipper has the rights from the manufacturer to ship the nonintoxicating beer or nonintoxicating
craft beer;

3.11.1.3.E. Not ship or deliver to:

(1) Anv person under the age of 21:

(1) To an mtoxicated person; or

{(111) To a person physically incapacitated due to the consumption of nonintoxicating beer
or nonintoxicating craft beer. wine. or liquor. or the use of drugs;

3.11.1.3.F. Obtain a written or €lectronic signature upon delivery to a person emploved by
a distributor and authorized to receive nonintoxicating beer or nonintoxicating craft beer direct shipments
on behalf of the distributor and the nonintoxicating beer or nonintoxicating craft beer direct shipper’s
carrier verifics in-person that the distributor’s receiving person is at least 21 vears of age or older, and if
the carrier 1s not able to verify the age of the distribuior’s receiving person and obtain that person’s
signature. then the carrier mav not complete the delivery of the nonintoxicating beer or nonmtoxicating
craft beer shipment;

3.11.1.3.G. Utilize a licensed and bonded shipping carnier who has obtained a
transportation permit as specified in W. Va. Code §60-6-12 and section 3.21.;

3.114.3.H. Anv nonintoxicating beer or nonintoxicating craft beer shipment being
shipped in and througshout West Virgimia must first be shipped to the nonintoxicating beer or

nonmntoxicating craft beer brand’s nearest appointed distributor who has the nonintoxicating beer or
nonintoxicating craft beer brand’s franchise terntory located in the purchasing person’s county of
residence in West Virginia: Provided. that, if no distributor has been appointed for the nonintoxicating
beer or nonintoxicating craft beer brand. then the brewer of the brand shall appoint a franchise distributor
in the franchise territory where the purchasing person of the nonintoxicating beer or nomintoxicating craft
beer resides: and

3.11.1.31. Have the appointed distributor complete any nonintoxicating beer or
nonintoxicating craft beer shipment order with an in-person pickup by the purchasing person. at the
location of appointed distributor’s distributorship. to the purchasme person subject to: age verification
that the person 1s 21 vears of age or older; identity verification of the purchasing person’s identity: and
that the purchasmg person 1s not noticeably or visibly mtoxicated. Provided., that, the appomted
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distributor is not a retailer, and therefore cannot charge an additional fee for the in-person pickup for the
nonintoxicating beer or nonintoxicating craft beer shipment as this would be considered a part of the
service provided under the appointed distributor’s franchise asreement.

3.11.1.4. Payment of Fees and Taxes:

3.11.1.4.A. Anv nomintoxicating beer or nonintoxicating craft beer direct shipper licensee
must meet the markup requirements for retail sales set forth in W. Va. Code §47-11A-6;

3.11.5.4.B. Further. the nonintoxicating beer or nonintoxicating craft beer direct shipper
licensee shall collect and remit all beer barrel tax. state sales tax. and local sales tax on the sale of

nonintoxicating beer or nonintoxicatine craft beer to the Tax commissioner at the close of each month and
file a monthly return, on a form provided by the Tax commissioner. reflecting the taxes paid for all sales
and shipments to persons residing in West Vireinia. No nonintoxicating beer or nonintoxicating craft beer
direct shipper shall pay any beer barrel or sales tax more than once;

3.11.3.4.C. File monthly returns to the Commissioner showing the total of nonintoxicating
beer or nonintoxicating craft beer: by type, by brand: sold: and shipped into West Virginia for the

preceding month;

3.11.7.4.D. Permit the Tax commissioner or Commissioner or their designees to perform
an audit of the nonintoxicating beer or nonintoxicating craft beer direct shipper’s records upon request;

3.11.3.4.E. The pavment of fees to the Commissioner and taxes to the Tax commissioner
mav be in addition to fees and taxes levied by the nonintoxicating beer or nonintoxicating craft beer direct

shipper’s domicile state: and

3.11.1.4.F. No nonintoxicating beer or nonmmtoxicating craft beer direct shipper will be
required to pay anv fees to the Commissioner or taxes to the Tax commissioner more than once.

3.11.1.5. Jurisdiction. By obtaining a nomintoxicating beer or nonintoxicating craft beer direct
shipper lhicensce, the licensec shall be considered to have agreed and consented to the jurisdiction of the

Commussioner. who 15 located i Charleston, West Virgmia and the Kanawha County circuit court would
be the court of jurisdiction for the enforcement of this rule. W. Va. Code §11-16-1 ef seq.. and any other
related laws or rules; and

3.11.1.6. Records and reports.

3.11.3.6.A. Licensed nonintoxicating beer or monintoxicating craft beer direct shippers
must maintain accurate records of all shipments sent to West Virginia.

3.11.1.6.B. Provide proof or records to the Commissioner. upon request, that all direct
shipments of liqguor were purchased and delivered to a purchasing person who 1s 21 vears of age or older.

3.11.1.7. The nonintoxicating beer or nonintoxicating craft beer dircect shipper may annually
renew its license with the Commissioner by application. paying the nonmtoxicating beer or
nonintoxicating craft beer direct shipper annual license fee and providing the Commissioner with a true
copy of a current brewer, resident brewer, or other nonintoxicatineg beer or nonintoxicating craft beer
manufacturer’s license from the nonintoxicatine beer or nonintoxicating craft beer direct shipper’s
domicile state.

3.11.1.8. Penalties.
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3.113.8.A. The Commissioner may enforce the requirements of this chapter by
administrative proceedings as set forth in W. Va. Code §11-16-23 and §11-16-24 to suspend or revoke a

nonintoxicating beer or nonintoxicating craft beer direct shipper’s license, and the Commissioner may
accept payment of a penalties as set forth in W. Va. Code §11-16-23 and §11-16-24 or an offer in

compromise in lieu of suspension. at the Commissioner’s discretion. Hearings and appeals on such
notices mav be had in the same manner as in the case of revocations of licenses set forth in W. Va. Code

§11-16-23 and §11-16-24.

3.11.1.8.B. If any licensee violates the provisions of this rule or W. Va. Code §11-16-1 et
seq., the Commissioner may determine to suspend the privileges of a brewer, resident brewer. or other
nonintoxicating beer or nonintoxicating craft beer manufacturer to sell, ship, or deliver nonintoxicating
beer or nonintoxicating craft beer to a purchasing person who i1s 21 vears of age or older or to the
Commissioner. or otherwise engage in the nonintoxicating beer or nonintoxicating craft beer business in
this state for a period of one vear from the date a notice 1s mailed to such person by the Commissioner of
the fact that such person has violated the provisions of this article. During such one-vear period. it shall be

unlawful for any person within this state to knowingly buy or receive nonintoxicating beer or
nonintoxicating craft beer from such licensee or to have any dealings with such licensee.

3.11.1.9. Criminal Penalties.

3.11.1.9.A. A shipment of nonintoxicating beer or nonintoxicating craft beer directly to
distributors for pickup by purchasing persons n West Virginia from persons or enfities who do not
possess a valid nonimtoxicating beer or nonintoxicating craft beer direct shipper’s license is prohibited.

3.11.1.9.B. Anv person who knowingly makes, participates in. transports, imports, or
receives such an unlicensed and unauthorized direct shipment of nonintoxicating beer or nonintoxicating
craft beer 1s guilty of a felony and. shall. upon conviction thereof, be fined 1n an amount not to exceed
$10.000 per violation. Without limitation on any pumshment or remedy. criminal or civil, any person who
knowingly makes. participates in. transports. imports. or receives such a direct shipment constitutes an act
that is an unfair trade practice.

3.11.k. Unlicensed brewer or unlicensed home brewer temporarv license.

3.11.k.1. An unlicensed brewer or home brewer may obtain a temporary special license. upon
meeting the requirements set forth in this section. to offer its nonintoxicating beer or nonintoxicating craft
beer for sampling and sales at a fair and festival licensed for on-premises consumption at the licensed fair
or festival under W. Va. Code §11-16-11 and §11-16-11b. when granted approval by the fair and festival
licensee. The unlicensed brewer or home brewer 1s exempt from the requirements of registering the brand
and using a distributor and a franchise agreement due to the limited nature of this temporary license.

3.11k.2. An unlicensed brewer or home brewer is subject to the limits. taxes, fees,
requirements. restrictions. and penalties set forth mn this rule and W. Va. Code §11-16-1 ¢ seq.

3.11.k.2.A. The Commissioner may., by rule or order. provide for certain waivers or
exceptions with respect to the provisions. laws. rules. or orders as required bv the circumstances of each
festival or fair.

3.11 k.2.B. The Commissioner may revoke or suspend any license issued pursuant to this
section prior to any notice or hearing, notwithstanding the provisions W. Va. Code §11-16-23 and §11-
16-24. and under no circumstances shall the provisions of W. Va. Code §11-16-8(a)(1). §11-16-8(a)(2),
and §11-16-8(a)(3) be waived nor shall any exception be granted with respect to those provisions.

3.11.k.3. A brewer or home brewer, regardless of its designation in its domicile state, that 1s
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duly licensed and in good standing in its domicile state, but unlicensed in West Virginia, or an unlicensed
brewer or home brewer that 1s a resident of West Virgimia, shall pav a $150 nonrefundable and non-

prorated fee and submit an application for a temporarv license.

3.11k.3.A. The temporary special license allows the unlicensed brewer or home brewer
to sell nonintoxicatine beer or nomintoxicating craft beer to a licensed fair or festival for the sampling and
sale of the nonintoxicating beer or nonintoxicating craft beer for on-premises consumption at the licensed
fair or festival.

3.11.k.3.B. The brewer or home brewer shall pav all taxes duc and the appropriate
markup on the nonintoxicating beer or nonintoxicating craft beer.

3.11.k.4. The unlicensed brewer or home brewer temporary license application shall include,
but is not limited to:

3.11.k.4.A. the person or entity’s name. address, taxpayer identification number. and

location;

3.11 k.4 B. If the unlicensed brewer or home brewer i1s from out of state, a copy of its
licensure in its domicile state, a signed and notarized verification that it produces 25,000 barrels or less of
nonmtoxicating beer or nonintoxicating craft beer per vear: a signed and notarized venfication that it is in
good standing with its domicile state; copies of its federal certificate of label approvals and a certified lab
alcohol analysis for the nonintoxicating beer or nonintoxicating craft beer it plans to sell to a fair or

festival licensed under W. Va. Code §11-16-11 and §11-16-11b: and

3.11.k.4.C. Anv other information required by the Commissioner.

3.11.k.5. The applicant shall include 1n its application a list of all nomntoxicating beers or
nonintoxicating craft beers it proposes to provide, in sealed containers. to a licensed fair or festival for
sampling or sale so that the Commissioner may review them in the interest of public health and safety.
Once approved. the submitted nonintoxicating beer or nonintoxicating craft beer list creates a temporary
nonintoxicating beer or nonintoxicating craft beer brand registration for up to two davs at any cvent
licensed under W. Va. Code §11-16-11 and §11-16-11b. for no additional fee.

3.11.k.6. An applicant that receives this temporarv license for anv event licensed under W.
Va. Code §11-16-11 and §11-16-11b shall provide a signed and notarized agsreement acknowledging that
it 1s the applicant’s duty to pay all municipal. local, and sales taxes applicable to the sale of
nonintoxicating beer or nonintoxicating craft beer in West Virginia.

3.11k.7. The unlicensed brewer or home brewer shall submit an application for each
temporary special license sought for an event licensed under W. Va. Code §11-16-11 and §11-16-11b, at
which the applicant proposes to provide nomintoxicating beer or nonintoxicating craft beer for sampling or
sale. The license fee covers up to two separate one-day licenses for the event before an additional fee is
required. Any applicant desiring to attend more than four events per vear or otherwise operate in West

Virginia shall seek appropriate licensure as a brewery or resident brewery in this state.

3.11.k.8. The temporary special license for an event licensed under W. Va. Code §11-16-11

and §11-16-11b. once granted. permits the licensee to operate in this limited capacity only at the approved
specific events licensed under W. Va. Code §11-16-11 and §11-16-11b and subject to the limitations of
this rule and W. Va. Code §11-16-1 et seq.

3.11.k.9. The applicant shall also apply for and receive a nomnioxicating beer or
nonmtoxicating craft beer transportation permit in order to legallv transport nonmtoxicating beer or
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nonintoxicating craft beer in the state as required by W. Va. Code §11-16-10(1).

3.11.%k.10. The licensee 1s subject to all applicable violations and/or penaltics under this this
rule and W. Va. Code §11-16-1 ef seq.. that are not otherwise excepted by this section.

3.11.k.10.A. The Commissioner may by rule or order provide for certain waivers or
exceptions with respect to the provisions of this code, rules. or orders required by the circumstances of
gach festival or fair.

3.11.k.10.B. The Commissioner may revoke or suspend any license issued pursuant to
this section prior to any notice or hearing notwithstanding the provisions of W. Va. Code §11-16-23 and

§11-16-24.

3.11.k.10.C. Under no circumstances shall the provisions of W. Va. Code §11-16-8(a)(1),
(2), and (3), and W. Va. Code §11-16-10. be waived nor shall anv exception be granted with respect to

those provisions.

3.12. Brewery and Distributor Representatives, Permits, Fee, Term, Suitability: No person shall act
as agent, representative, solicitor or salesman in the state of West Virginia for any brewer_resident brewer
distnibutor, or manufacturer of nonintoxicating beer until that person has obtammed a permit to act as an
agent, representative, solicitor or salesman, from the Commissioner.

3.12.a. Application: An application for a permit, shall be accompanied by a photograph (2
mnches by 3 inches) of the applicant, and shall be made on a form prescribed and furnished by the
Commissioner.

3.12.b. Fee: There is no fee for a permit to act as an brewer, resident brewer or distributors’
agent, representative, sohcitor, or salesman #—$36-808 but such person must compete a form provided by
the Commissioner and be approved for a license prior to acting in any such capacity.

3.12.c. Term: All such permits expire on September 30 succeeding the date of issuance_of
October 1, unless seenersuspended, cancelled, or revoked.

3.12.d. Suitability: The Commissioner shall issue a permit to any suitable person upon showing
that he or she:

3.12.d.1. Is a citizen of the United States of America;

3.12.d.2. Is at lcast eightesn€18} years of age;

3.12.d.3. Has not been convicted of a felony within the five (5) years immediately preceding
the application for a permit and has completed all conditions of probation, been discharged from parole

supervision or the sentence has expired;

3.12.d.4. Has not been convicted of a violation of federal or state liquor or beer law within
the five (3) years immediately preceding the application for a permit;

3.12.d.5. Has not had a similar license or permit revoked or suspended in this or any other
state within the five (5) years immediately preceding the application for a permit;

3.12.d.6. Is a person of good morals and reputation; and,

3.12.d.7. Is employed by a nonintoxicating beer manufacturer, resident brewer, or brewer
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qualified to sell or sh#p transport nomntoxicating beer into the state of West Virginia.

242£—Suspension or Revocation: Permits may be suspended or revoked by the Commissioner
for noncompliance with the West Virgima Nonmtoxicating Beer Act and rlespromulgatedunderthe-Aet
this rule, or for false or fraudulent representations made in securing the permits. However, the
Commissioner shall not revoke or suspend any permit unless and until a hearing shall be held after ten
€103 days' notice, in writing, to the licensee. Such notice shall contain a statement of the charge or
charges against the permittec and the time and place of hearing. Furthermore, such notice shall be served
upon the permittee by registered mail, addressed to the office of the permittes's principal, as set out in the
application.

3.13. Transfer: Nonintoxicating beer licenses are not transferable from one person to another;
however, with the consent of the Commissioner, endorsed on the face of the license, a license may be
transferred from one location to another.

3.13.a. A licensee shall not transfer a license from one (1) location to another before the transfer
is approved by the Commissioner.

3.13.b. A licensece shall apply for a transfer of a license on the regular license application form.

3.13.c. A letter from licensee's surety company accepting liability on the new location must
accompany the transfer application.

3.13.d. The Commissioner will not approve the transfer of a license before the letter from the
surety company accepting liability on the new location is received.

3.14. Abandonment, Leasing or Loaning: No licensee shall abandon, loan, rent, or lease his or her
license.

3.14.a. Upon the sale of an outlet, the licensee shall remove his or her license from the premises
and file it with the Commissioner.

3.14b. Licensees, together with their surety, permitting others to use their licenses, either by
express permission or by abandonment, will be held strictly liable for any bond forfeiture ordered against
them for violations of the W. Va. Code §11-16-1 ef seg.

3.15. Establishment: The following businesses and locations are generally not suitable for the retail
sale of beer and, depending upon the circumstances, the Commissioner may refuse to issue a license to an
applicant who intends to operate in:

3.15.a. Establishments i reasonable close proximity to churches, schools, state mstitutions,
privately operated charitable or eleemosynary institutions: Provided, however, that a Class A license

shall not be i1ssued to a new cstablishment located within three-hundred-£300} feet of a school or church,

measured from front door to front door along the street or highway;
3.15.b. Establishments in predominantly residential districts of any city, town, or village;

3.15.c. Filling stations or grocery stores, unless a bona fide restaurant is operated in connection
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with the station or store, and the sale, serving, and consumption of beer is restricted to the restaurant
section of the filling station or grocery store;

3.15.d. Establishments not completely under the control of the licensee, including all balconies
and adjacent connecting rooms; and,

3.15.c. Premises on which there is an existing nonintoxicating beer license unless the applicant
for a new license for the premises and the owner of the building submit notarized statements to the
Commuissioner to verify that substantial efforts were made to recover and surrender the existing license.

3.16. Any person whose nonintoxicating beer license has been revoked shall not be eligible for a
nonintoxicating beer license until after the revocation has been in effect for a period of five (5) years.

3.17. Posting License: The license granted in accordance with these Rules must be kept posted n a
conspicuous place on the licensed premises.

3.18. Posting of Blood-Alcohol Chart: A blood alcohol chart, as prescribed by W. Va. Code §60-6-
24, shall be posted in every establishment in West Virginia which sells or offers for sale nonintoxicating
beer.

3.18.a. Every private club licensed in accordance with W. Va. Code §60-7-1 ef seg. with a
nonintoxicating beer license shall prominently post the blood-alcohol chart. The chart shall be posted so
as to be readily accessible and easily readable by the members and guest of the licensed private club.

3.18.b. Every licensed retailer licensed to sell nonintoxicating beer pursuant to the provisions of
W. Va. Code §11-16-1 et seg. shall prominently display during the hours for which the retail sale of
nonintoxicating beer is permitted, the blood-alcohol chart at or near that portion of the retail establishment
devoted to the sale and/or display of any nonintoxicating beer sold by the licensed retailer. In the event
the licensed retailer has nonintoxicating beer displayed for sale at more than one location within the
licensed premises, or has multiple points of sale, or multiple points of ingress and egress from the
licensed premises, then the licensed retailer may be required to display additional blood-alcohol charts at
or near the displays, points of sale or store exits.

3.18.c. The licensed retailer is responsible for the prudent care of the blood-alcohol chart, the
license in 3.17.. the chart in 3.19.. and the notice in 3.20.. and for assuring that the license, charts, and
notice are is-displayed in accordance with the provisions of this rule.

3.19. Posting of the Fetal Alcohol Syndrome Chart: All persons licensed to sell nonintoxicating beer
at retail either for consumption off-premises or on-premises, or both, shall display signs provided by the
Commissioner warning of the possible danger of birth defects which may result from the consumption of
alcohol during pregnancy as prescribed by W. Va. Code §60-6-25.

3.20. Posting of the Human Trafficking Notice: All persons licensed to sell nomintoxicating beer at
retail either for off-premises consumption or on-premises consumption. or both, shall display the human
trafficking notice required by W. Va. Code §15A-2-5.

3.21. Nonintoxicating Beer Transportation Permits for brewers., resident brewers. distributors. and

Nonintoxicating Beer or Nonintoxicating Craft Beer Retail Transportation Permits for Class A Retail
Dealers. Class B Retail Dealers. and Third Party Delivery Licensees.

3.21.a. Any brewer, resident brewer. distributor, Class A retail dealer, Class B retail dealer. third
party delivery licensee. or anv person itransporting nonintoxicating beer or nonmintoxicating craft beer for
resale. and not for personal use, in or through this state on behalf of such licensees. or by contract or other
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means, mav_only transport nonintoxicating beer or nonintoxicating craft beer that 1s registered and
available for resale, and not personal use, in or through West Virginia.

3.21.b. All vehicles transporting nonmintoxicating beer or nonintoxicating craft beer for a brewer,
resident brewer, distributor, or other person shall be issued a nonintoxicating beer transportation permit.

3.21.c. All vehicles delivering nonintoxicating beer or nonintoxicating craft beer for a Class A
retail dealer., Class B retail dealer. third party deliverv licensee. or other person after a retail sale shall be
1ssued a nonmintoxicating beer or nonintoxicating craft beer retail transportation permit.

3.21.c.1. Nonintoxicating beer or Nonintoxicating Craft Beer Retail Transportation Permit.

3.21.c.1.A. A Class A retail dealer. Class B retail dealer. and a third party licensec shall
obtain and maintain a retail transportation permit for the deliverv of food and nonintoxicating beer or
nonintoxicating craft beer.

3.21.c.1.B. A Class A retail dealer, Class B retail dealer. and a third party shall apply for

a permit and provide vehicle and driver information, required by the Commissioner. Upon any change in
vehicles or drivers, Class B retail dealer and a third party licensee shall update the vehicle and driver

information with the Commissioner within 10 days of the change.

3.21.c.2. Enforcement.

321.¢c.2. A A Class A retail dealer. Class B retail dealer. and a third party are responsible
for anv violations committed by therr emplovees or independent contractors under this article, and more
than one violation may be issued for a single violation mnvolving multiple Class A retail dealers, Class B
retail dealers. third party licensees. emplovees. or independent contractors.

3.21.c.2.B. A permit eranted by 3.21.c.. is subject to the penaltics of probation. monetary
fines, suspension, and revocation, as set forth in this rule and W. Va. Code §11-16-1 ef seg.. for violations

committed by the Class A retail dealers, Class B retail dealers. third party licensees, employees. or
independent contractors.

3.21.¢.2.C. It 15 a violation for anv Class A retail dealers, Class B retail dealers, third
party licensees., employees, or mdependent contractors. to break the seal of anv container or growler
subject to the maximum penaltics available.

3.21.d. Transporiing nonintoxicating beer or nomintoxicating craft beer for resale. and not for
personal use, m or through this statc without a nomintoxicating beer transportation permit or a
nonintoxicating beer or nonintoxicating craft beer retail transportation permit is_in violation of law_and
the penalties prescribed under this rule, W. Va. Code §11-16-18. and W. Va. Code §11-16-23 are
applicable for any violation.

3.21.e. The Commissioner shall prescribe forms to complete such permitting.

3.22. Special privilege of Class A private club licensee to operate a separate but connected Class B
license.

3.22.a. A Class A private club licensee with 1.000 or more members mavy, in the Commissioner’s
discretion, operate a Class B licenses for the off-premises sale of nonintoxicating beer and wine 1n a
connected but separately operated area of the Class A private club premises.

3.22.b. The Class A licensed private club with 1.000 or more members and the Class B business
35




176CSR1

must be licensed separately and operate separate cash registers and maintain separation barriers between
the different licensed operations.

3.22.¢c. Failure of anv licensee to obtain the proper licensure and approval for two inner-
connected businesses shall subject the licensee to the penalties under this rule and W. Va. Code §11-16-1

el seq.

§176-1-4. Labels, Brewer's Reports, Taxation, Distributor's Reports, Records Management By
Brewers And Distributors.

4.1. Approval of Commissioner: The Commissioner must approve the label to be affixed upon any
nonintoxicating beer container manufactured, imported, sold, or to be sold in this state. Labels must be
submitted by all breweries, resident brewers, or unporters in duplicate to the Commissioner who must
approve the labels before they can be used on any container sold or to be sold in this state.

4.1.a. No label may be affixed to any nomintoxicating beer container, manufactured, imported,
sold, or for sale in this state, which bears any design, picture, or wording indicating that the contents of
the container are brewed or manufactured for one particular distributor, ef retailer, or group of retailers, or
use any trademark other than that of a licensed brewer or manufacturer. Additionally, no nonintoxicating
beer container may be manufactured, brewed. or approved for sales when intended for use solely by one
retailer or a particular group of associated retailers. In other words. private label nonimntoxicating beer is
unlawful.

4.1.b. No nonintoxicating beer product or brand may be sold, offered for sale or transported to
West Virginia by any person, brewer, resident brewer, distributor, or retailer unless it has first been
registered and approved by the Commissioner.

4.1.b.1. Label Registration.

4.1.b.1.A. Any brewer or resident brewer offering nonintoxicating beer or

nonintoxicating craft beer for sale in West Virginia shall register. prior to offering such beer for sale n
the state, with the Commissioner cach nonintoxicating beer or nonintoxicating craft beer container label.

4.1.b.1.A 1. Prior to registration of any nonintoxicating beer or nonintoxicating craft
beer container labels, the Commissioner may request a review of the label or brand.

4.1.b.1.A.11. The label and brand review shall include, but not be limited to. a review
of the alcohol content, corporate or product information. marketing and advertising so that the
nonintoxicating beer or nonintoxicating craft beer container label i1s not intended to be marketed to

persons less than 21 vears of age.

4.1.b.1.B. No nomintoxicating beer or nomntoxicating craft beer brand may be sold unless
all of such nonintoxicating beer or nonintoxicating craft beer brand’s container labels for the product
intended for sale 1n the state have been registered and reviewed by the Commissioner.

4.1.b.1.C. The Commissioner shall remove all nonrenewed nommtoxicating beer or

nonintoxicating craft beer container labels from the list of registered and approved labels, and any
licensee who sells nonintoxicating beer or nonintoxicating craft beer with nonrenewed container labels

shall be subject to the penalties under this rule and W. Va. Code §11-16-23.

4.1.b.1.D. Failure to register., obtam a review. and a certification for a nonintoxicating
beer or nomintoxicating craft beer container label and failure to register such labels will subject the brewer
or resident brewer to penaliies under said section.
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4.1.b.1.E. The Commuissioner shall prescribe forms to complete such registration.

4.2. Serving Bottled Beer, Cans, or Sealed Growlers From Which Labels Have Been Removed: No
licensed retailer of beer shall serve to any customer any bottlc can, or sealed growler of nonmtOchatmg
beer from which the label has been removed-unls

customerpriorto-openinethe bettls.

4.3. Brewer's or Resident Brewer’s Reports, Taxation: A tax 1s imposed and levied by W. Va. Code
§11-16-13 in the amount of $5.50 on cach barrel of 31 gallons, and in like ratio on cach part barrel, of
nonintoxicating beer which is either manufactured in this state for sale in this state, or manufactured
outside of this state and brought into this state for sale in this state.

4.3.a. A brewer or resident brewer manufacturing or producing nonintoxicating beer in this state
for sale in this state shall, on or before the tenth-€10th} day of each month, file the report prescribed by the
Commissioner stating total estimated sales of nonintoxicating beer to distributors i this state during that
month and pay the tax on the estimated sales.

4.3.b. The distributor which—s—the—eripinal-eonstenes—of nonintoxicating beer manufactured or

produced out of this state, or who brings the nomintoxicating beer into this state shall, on or before the
tenth£10thy day of each month, file the report prescribed by the Commissioner stating the total estimated

purchases of nonintoxicating beer during that month-andpay-the-tax-onthe-estimated purchases.

43.c. Any brewer which manufactures or produces nonintoxicating beer outside this state may
shall, upon obtaining approval from the Commissioner, file the required report and pay the required tax
on behalf of the brewer's distributors in this state.

43.d. Brewers, Resident Brewers, and Distributors must file adjusted monthly reports by the
twvent—fifth-€25th) day of cach reporting month.

4.3.e. Any monthly report reflecting an underestimate of the previous month's tax in an amount

of twentyfivepercent £25%) or more, which has not been timely adjusted, will result in a penalty
assessment of ene-pereent£1%7 of the total taxes due in the prior month.

4.4. Records Management by Brewers, Resident Brewers, and Distributors: Brewers, resident
brewers, and distributors shall keep all records, which relate to purchase and sales transactions in and for
the state of West Virginia, on file in their respective licensed places of business for a period for three (3)
years unless approval for earlier disposal 1s granted in writing by the Commissioner. The records shall
mclude copies of all mvoices covering all purchases, sales voices, transfers, reports, and such other
records to completely describe the nonintoxicating beer transactions of the brewers and distributors and
such other records as may be determined by the Commissioner to be essential for audit and control
purposes.

§176-1-5. ReservedForFutureUse- Growlers.

5.1. The retail sale of nonintoxicating beer and nonmintoxicating craft beer in growlers for off-premises
personal consumption and not for resale from a brewer or resident brewer located in the state of West
Virgimia, a licensed brewpub. a Class A retail dealer, a Class B retail dealer, a Class A Retail licensee, or
a Class B Retail licensee subject to certain requirements in the Code and the rules.

5.2. For purposes of this rule an “authorized licensee’” means a licensed brewer or resident brewer

located in the state of West Virginia, a licensed brewpub. a Class A retail dealer. a Class B retail dealer. a
Class A Retail licensee, or a Class B Retail licensee who has applied for the growler privilege, paid the
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$100.00 nonrefundable fee (or i1s a brewer. resident brewer, or brewpub exempt from such fee) and
obtamed all the necessaryv approvals for licensure with the growler privilege.

5.3. The Commissioner shall provide erowler informational and licensure forms on its website at
WYY, ADCA WV, TOV.

5.4. Growler requirements:

5.4.a. An authorized licensee mayv offer nonintoxicating beer or nonintoxicating craft beer for

retail sale to patrons from their licensed premises in a growler for personal consumption only off of the
licensed premises and not for resale.

5.4.a.1. Prior to the sale, the authorized licensee shall venify. using proper identification, that
any patron purchasing nonintoxicating beer or nonintoxicating craft beer is 21 vears of age or over and
that the patron is not visibly mitoxicated.

5.4.a2. An authorized licensce mayv not sell. give. or furnish alcoholic liquors. including
wine, for consumption off of its licensed premises subject to the penalties in the Code and this rule, unless
it 1s:

5.4.a.2.A. Anv type of private club licensed to sell sealed wine for consumption off of the
licensed premises and meets the requirements set out 1 subsections (1) and (1), of W. Va. Code §60-8-3.
for the sale of wine. or is separately authorized for the sale of wine growlers, or is private club restaurant

or a private manufacturer club separately authorized for the sale of craft cocktail growlers:

5.4.a.2.B. A retail outlet with a Class A retail license (freestanding liquor retail outlet) or

Class B retail license {mixed retail liquor outlet) licensed to sell sealed original container liquor and

nonintoxicating beer or wine, or all three. for off-premises consumption; or

5.4.a.2.C. A Class B licensee licensed to sell sealed original container nonintoxicating
beer or wine, or both for off-premises consumption.

5.4.b. An authorized licensee shall comply with all the provisions of the Code and this rule as
applicable to nomintoxicating beer retailers when conducting sales of nonintoxicating beer or
nonintoxicating craft beer and shall be subject to all applicable requirements and penaltics in the Code
and this rule.

5.4.c. An authorized licensee shall pav all taxes and fees required of licensed nonintoxicating beer
retailers, m addition to anv other taxes and fees required., and meet applicable licensing provisions as

required by the Code and the rules.

5.4.d. An authorized licensee may advertise a particular brand or brands of nomintoxicating beer
or nonintoxicating craft beer and the price of the nonintoxicating beer or nonintoxicating craft beer
subject to state and federal requirements. The advertisesment may not encourage intemperance subject to
penalties m the Code and this rule.

5.4.e. Growler requirements - An authorized licensee:

5.4.e.1. Must only fill or refill a srowler and patrons are not permitted to access the secure
arca (Sec Section 5.7.) and a patron must not fill or re-fill a growler;

5.4.¢.2. Must sanitize, fill. or refill. securely seal. and label any growler prior to its sale:
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5.4.¢.3. Mav only offer for retail sale nonintoxicating beer or nonintoxicating craft beer
growlers of up to 128 fluid ounces for personal consumption off of the licensed premises only and not for
resale.

5.4.e.4. Shall visually mspect any growler before filling or refilling it. and may not fill or
refill anv erowler that appears to be cracked. broken, unsafe, or otherwise unfit to serve as a sealed
beverage container;

5.4.¢.5. Shall affix a conspicuous label on all sold and securely sealed growlers listing the
name of the authorized licensee selling the growler. the brand of the nonintoxicating beer or
nonintoxicating craft beer in the growler, the alcohol content by volume of the nonintoxicating beer or
nonintoxicating craft beer in the growler and the date the erowler was filled or refilled. and, further. all

labeling on the growler shall be consistent with all federal labeling and warning requirements (See also 27
CFR Chapter 1. Subchapter A, as amended);

5.4.¢.6. Shall clean and sanitize all growlers filled or refilled by the authorized licensee m

accordance with all state and county health requirements prior to its sealing (See also subdivision 8.4.¢. of
this rule); and

5.4.¢.7. Shall sanitize. 1n accordance with all state and county health requirements, all taps.
tap lines, pipe lines., barrel tubes. and anv other related equipment used to fill or refill srowlers (See also
section 8 of this rule).

5.5. An authorized licensce shall be in good standing with the Commissioner and the State prior
to issuance of the growler privilege.

5.6. An authorized licensee shall remit a $100.00 nonrefundable fee for the growler privilege to

the Commussioner, except for a licensed brewer or resident brewer located in the state of West Virgima,
or a licensed brewpub.

3.7. An authorized licensee may sell growlers, as noted in this section, during the normal hours of
operation specified in subdivision 6.1.a. of this rule from a securc arca only accessible by the authorized

licensee and its staff and not accessible by patrons. The Commissioner has discretion to determine a
secure arca on a case-by-case basis for each authorized licensee.

5.8. Notwithstanding any section of this rule or the Code, including any penaltics. an authorized
licensee is permitted to break the seal of an original container (typically. a keg) for the limited purpose of
filling or refiling a growler. Anv unauthorized sale or consumption of nonmtoxicatmg beer or
nonmtoxicating crafi beer on the authorized licensee’s premises shall subject the licensee to penaltics
under the Code and rules.

5.9. Complimentary samples:

5.9.a. A brewer or resident brewer with its principal place of business and manufacture

located in the State of West Virginia may only offer complimentary samples of nonintoxicating beer or
nonintoxicating craft beer brewed at the brewer’s or resident brewer’s principal place of business and

manufacture located in the State of West Virginia:

5.9.a.1. The complimentary samples may be no oreater than two ounces per sample per
patron, and a sampling shall not exceed 10 complimentary two ounce samples per patron per day; and

5.9.a2. A licensed brewer or resident brewer providing complhimentary samples shall

provide complimentary food items to the patron consuming the complimentary samples; and prior to any
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sampling. verifv. using proper identification, that the patron sampling 1s 21 vears of age or over and that
the patron is not visibly intoxicated.

5.9.b. An authorized licensee may provide complimentary samples.

5.9.b.1. Complimentary samples may be no greater than one ounce per sample and a
sampling shall not exceed three different nonintoxicating beer or nonintoxicating craft beer
complimentary one ounce samples per patron per day.

5.9.b.2. Prior to _anv_sampling the authorized licensee shall ven usin roper
identification, that the patron sampling is 21 vears of age or over and that the patron is not visibly
intoxicated.

5.9.b.3. All nonintoxicating beer and nonintoxicating craft beer utilized for sampling
purposes must be purchased from the licensee’s mventory with all taxes paid.

5.10. A brewer. resident brewer. or authorized licensee’s failure to comply with anv requirements
or conditions of this section of the rule may result in penalties under the Code and this rule.

§176-1-6. Unlawful Acts.
6.1. It shall be unlawful:

6.1.a. except as provided in W. Va. Code §7-1-3ss, for any licensce, his, her, its, or their
servants, agents, or employees to sell, give, or dispense, or to allow any individual to drink or consume, in
or on any licensed premises or in any rooms directly connected with the licensed premises,
nonmt0x1catmg beer eﬂ—weekdays—between the hours of twe—e—eleek €2: 00} a.m. and 5-6’9‘6-1‘[—9-61-661(—(46 00y

; e o ; ay-cxcept n
prlvatc clubs llccnscd undcr the provisions of W Va Code §60 -7- 1 et seq., thrc thc hours shall
conform with the hours of sale of aleoholic liquors;

6.1.b. for any licensee, his, her, its, or their servants, agents, or employees, to sell, furnish, or
give any nonintoxicating beer to any person visibly or noticeably intoxicated, or to any person known to
be insane or known te be a habitual drunkard,

6.1.c. for any licensee, his, her, its, or their servants, agents, or employees, to sell, furnish, permit
the consumption of, or give any nonintoxicating beer to any person who is less than svent—one-£21) vears
of age;

6.1.d. for any licensee to permit in his or her premises any lewd, immoral, or improper
entertainment, conduct, or practice;

6.1.c. for any licensec except the holder of a license to operate a private club issued under the
provisions of W. Va. Code §60-7-1 et seq., or a holder of a license for a private wine restaurant issued
under the provisions of W. Va. Code §60-8-1 ef seq., to possess a federal license, tax receipt or other
permit entitling, authorizing or allowing the licensee to sell liquor or alcoholic drinks other than
nonintoxicating beer;

6.1.f. for any licensee to obstruct the view of the interior of his or her premises by enclosure,
lattice, drapes, or any means which would prevent plain view of the patrons occupying the premises. The
mterior of all licensed premises shall be adequately lighted at all times: Provided, that provisions of this
section shall not apply to the premises of a Class B licensee, and the premises of any type of private club
or the premises of a private wine restaurant;
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6.1.g. for any licensee to manufacture, import, sell, trade, barter, possess, or acquiesce n the sale,
possession or consumption of any alcoholic liquors on the premises covered by the license or on premises
directly or indirectly used in connection therewith: Provided, that the prohibition contained in this section
with respect to the selling or possessing, or to the acquiescence in the sale, possession or consumption, of
alcoholic liquors is not applicable with respect to the holder of a license to operate any tvpe of private
club nor is the prohibition applicable to a private wine restaurant insofar as the private wine restaurant is
authorized to serve wine;

6.1.h. for any retail licensee to sell or dispense nonintoxicating beer purchascd or acquired from
any source other than a distributor; or a brewer—resident brewer acting in a limited capacity as a
distributor of his or her own product as specified in the code, ermanufacturerticensed-underthetaws—of
this—state—cxcept that a Class A retail dealer mav. on a Saturdayv or Sunday. if no longer having any
nonintoxicating beer inventory and the distributor or applicable resident brewer i1s unable to distribute to
the retail account on a Saturday or Sunday (as documenied by the Class A retail dealer). purchase
nonintoxicating beer from only one Class B retail dealer at retail. with all taxes paid. as a retail sale up to

10 cases of nonintoxicating beer. The Class A retail dealer must retain documentation of such purchase
for one vear for inspection by the Commissioner;

6.1.h.1. Except as otherwise permitted by law, distributors will make no platform deliveries
except to persons known to be licensed retail dealers, or upon a signed notarized order from the known
retail dealers.

6.1.1. for any licensee to permit loud, boisterous, or disorderly conduct of any kind upon the
licensed premises or to permit the use of loud musical instruments if they may disturb the peace and

qulctudc of thc commumty where the busmcss is locatcd—PFewded—that—lm—heeimee—shaH—hwe—m

outside broadcastmg as long as the noise lcvcls do not create a public nuisance or violate local noise
ordinances;

6.1.). for any person whose license has been revoked, to obtain employment with any licensed
retailer within the period of one (1) year from the date of the revocation, or for any licensed retailer to
knowingly employ that person within that time;

6.1k for any licensee or any agent, servant, or employee of any such licensee to knowingly
violate any rule lawfully promulgated by the Commissioner;

6.1.1. for any licensee to knowingly permit any act to be done upon the licensed premises the
commission of which constitutes a crime under the laws of this state;

6.1.m. for any Class B licensee to permit the consumption of nonintoxicating beer upon his or
her licensed premises,

6.1.n. for any Class A licensee to permit any person less than etghteen{18} years of age to loiter
in or upon any licensed premises; except, however, that the provisions of this section shall not apply
where the person under the age of eighteen—€18} years is in or upon the premises in the immediate
company of his or her parent or parents, or is in or upon the premises for the purpose of actually making a
lawful purchase of any items or commodities therein sold, or for the purchase of and actually receiving
any lawful service therein rendered, including the consumption of any item of food, drink, or soft drink
therein lawfully prepared and served or sold for consumption on such premises;

6.1.0. for any Class A licensee to allow faucets or taps from which beer 1s drawn from kegs to be
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wdentified with a knob showing the brand or name of the brewer of the nonintoxicating beer dispensed to
be other than the brand or name of the nonintoxicating beer actually dispensed, in other words the brand
of the nomintoxicating beer may not be misrepresented by the name of the brand listed on a knob, faucet,
tap handle, or display or sign depicting the brand being sold, served, and dispensed through a knob,
faucet, or tap handle (Sec also Section 6.3.c.); ands

6.1.p. for any person to manufacture, sell, transport, deliver, furnish, purchase, consume, or
possess any nonintoxicating beer except as provided by the laws of this state or rules lawfully
promulgated by the Commissioners;

6.1.q. for any retail licensee to permit nonintoxicating beer in an open container to be carried into
or out of any licensed premises; provided that a brewer, resident brewer, brewpub, Class A retail dealer.
Class B retail dealer. when licensed for nonintoxicating beer growler sales, may lawfully scll vpto—2
sealed growlers pereustemer{for personal consumption off of the licensed premises and not for resale-;
and

6.1.r. for retail licensee to fail to clean and sanitize at least every two weeks. and maintain records
of all cleaning and sanitization conducted by the licensee or third party authorized by a state. county, or

local health department. all nonintoxicating beer coils, draught lines, pipes. and tubes.

6.2. Nothing in this rule shall prevent or be considered to prohibit any licensee from employing any
person who is at least eiphteen38} 16 years of age to serve in the licensee's lawful employ, including the
sale erdeliver—of nonmt0x1catmg beer. With the prior approval of the Commissioner, a licensee whose
principal business is the sale of food or consumer goods or the providing of recreational activities,
meluding, but not limited to, nationally franchised fast food outlets, family-oriented restaurants, bowling
alleys, drug stores, discount stores, grocery stores, and convenience stores, may employ persons who are
less than etghteen+183 years of age but at least sixteen£16} years of age who will be directly supervised
by an employee 21 vears of age or older: Provided, that the person's duties shall not include the sele—e
delivery er of nonintoxicating beer or alcoholic liquors: Provided, however, that the authorization to
employ persons under the age of eighteen{18)} years shall be clearly indicated on the licensee's license.

6.3. The following acts, when performed by distributors, manufacturers, resident brewers or a
resident brewer, acting in a limited capacity as a distnibutor, or brewers are unlawful:

6.3.a. A distributor or a resident brewer acting in a limited capacity as a distributor may not sell
or offer to sell, or a licensed retailer may not purchase or receive, any nonintoxicating beer, except for
electronic transfer of funds, cash or a check drawn against the bank account of the licensed retailer who is
making the purchase. The distributor may accept electronic transfer of funds if it is imtiated by an
urevocable payment order on the invoiced amount for the nonintoxicating beer. The retailer will pay the
cost of the EFT and the distributor must initiate the transfer by noon within one day of delivery as
prescribed by W. Va. Code §11-16-18(a)(4). No distributor shall pay or bear any cost to be included in a
retailer’s electronic payment, ordering, or deliver scheduling system. No right of action shall exist to
collect any claims for credit extended contrary to the provisions of this section. Nothing in this section
prohibits a licensee from crediting to a purchaser the actual price charged for packages or containers
returned by the original purchaser as a credit on any sale, or from refunding to any purchaser the amount
paid or deposited for the containers when title 1s retained by the licensee-,

6.3.a.1. All distributors must immediately, and in the regular course of business, deposit in
the bank all checks given them by licensed retailers for the purchase of nonintoxicating beer. No
distributor shall through himself, or his agents or employees, enter into any agrecment or understanding
with any licensed retailer to hold any checks given in payment for nonintoxicating beers;

6.3.a.2. The repeated giving of worthless checks by the licensed retailer to the distributor or
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the repeated acceptance of worthless checks from the licensed retailer by the distributor, is prima facie
evidence of obtaining an extension of credit and shall, n the discretion of the Commuissioner, be grounds
for revocation or suspension of the retailer's or distributor's license-; and

6.3.a.3. Payment for a retail nonintoxicating beer license, or renewal of a license, shall be
submitted only in the form of a certified check, cashier's check, or money order made payable to the West
Virginia Alcohol Beverage Control Administration Commissioner in the exact amount as required by W.

Va. Code §11-16-9.

6.3.b. A brewer_resident brewer. esdistributor, or a resident brewer acting in a limited capacity
as a distributor, or his or her agents, may not transport or deliver nonintoxicating beer to any licensed

retailer en-suadas without first obtaining a nonintoxicating beer transportation permit.

buyers—Provided—that a butor-mav—offer{for saleorrenttanksoef carbonie—gas- For any brower,
resident brewer, distributor, or resident brewer acting in a limited capacity as a distributor. to give,
fumnish. rent, or sell any equipment, fixtures. signs. supplies. or serviees directly or mdirectly or through a
subsidiary or affiliate to any licensee engaged in selling products of the brewing industry at retail or to
offer anv prize, premium. eift. or other similar inducement, for example any prize. premium, gift. or eift
card where a purchase is necessary. No brewer. resident brewer., or distributor shall contribute to or
support, either directly or indirectly. any baseball, football, bowling. or other athletic team cvent or
contest, (except a recognmized professional athletic team event or contest.) unless the brewer. resident
brewer, or distributor has first obtained written permission from the Commissioner. However, it i1s lawful:

6.3.c.1. for a brewer. resident brewer. distributor. or a resident brewer acting in a hmited
capacity as a distributor, to provide advertising matter. including. but not limited to: indoor electronic or
mechanical signs; branded elassware, so long as a nonintoxicating beer brand is not misrepresented by the

beer being poured into misbranded glassware; plastic static window clings: tchotchkes: the temporary use
of draft trucks with tap handles. portable beverage tubs. Texas icers, cold plates. draft jockev boxes, and

other types of similar type of cooling and dispensing equipment: tap handles: and other items of nominal
value up to $25.00 per stock keeping unit. to either trade (Class A or Class B retail dealers, Class S, S1.
S2. or S3 licensees) or consumer buvers (consumers). However, branded or logoed draft trucks with tap
handles. portable beverage tubs. Texas icers. cold plates, draft jockey boxes, and other types of similar
cooling and dispensing equipment; tap handles: and other items of nominal value greater than $25.00 per
stock keeping unit, may be provided for temporarv use to trade buvers (Class A or Class B retail dealers.
Class S, S1. 82, or S3 licensees) when such items are either rented or charged. invoiced. and paid at no
less than actual cost to the trade buver. A licensed representative must submit a promotion or advertising
material request form to the Commissioner in order to be approved to provide lawful advertising material
of a nomimal value to a licensed retailer or to provide by rent or charge, mvoice, and payment for
advertising material that is ereater than nominal value;

6.3.c.2. for a distributor or resident brewer acting 1in a limited capacity as a distributor. to
offer. for sale or rent, tanks of carbonic gas;

0.3.c.3. in the interest of public health and safety, for a distributor or resident brewer acting in
a limited capacity as a distributor, independently or throueh a subsidiary or affiliate, to furnish, sell.
install. or maintain draught line equipment. supplics., and cleaning services to a licensed retailer so long as
the furnishine or sale of draught line services may be nepotiated at no less than actual cost. Draught line
services or equipment must be separately charged and invoiced items. and such services and equipment
shall not be mcluded in the price of nonintoxicating beer sold to a licensed retailer as this would result m
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price discrimination;

6.3.c.4. for a distributor or resident brewer acting 1n a limited capacity as a distnbutor. to
furnish, rent, or sell equipment, fixtures. siens, services., or supplies directly or indirectly or throuch a
subsidiary or affiliate to any licensee enraged 1n selling products of the brewing industry at retail under
the conditions and within the limitations m 6.3.c and as set forth in W. Va. Code §11-16-1 ef seq.;

6.3.¢c.5. for brewer. resident brewer. resident brewer acting in a limited capacitv as a
distributor, or distributor to offer a prize, premium, or gift that 1s not an inducement when such prize,
premium. or gift does not require _a purchase of the brewer. resident brewer. or distributor’s
nonintoxicating beer product and the prize, premium. or eift is not nonintoxicating beer; and

6.3.¢.6. Nothinginthis sectionprohibits for a brewer or resident brewer from to sponsoriag

any professional or amateur athletic event or from providing prizes or awards for participants and winners
in such events, such prize and awards mav not be nonintoxicating beer products: Provided, however, that

no such event shall be sponsored which permits actual participation by athletes or other persons who are
minors, unless specifically authorized by the Commissioner.

6.3.d.  Any brewer,_resident brewer, or distributor, or any salesman, agent or licensed
representative of any brewer, resident brewer, or distributor, who gives, cither directly or indirectly, free
goods or discounts to any licensed retailer is subject to immediate license revocation, as provided in W.

Va. Code §11-16-18-;,

6.3.d.1. Free goods, or the giving of a certain number of free cases of nonintoxicating beer,
for each number or amount of cases of nonintoxicating beer purchased is prohibited.

6.3.d.2. No brewer, resident brewer. distributor, salesman or licensed representative shall

give to any retailer or any person working for or connected with the retailer, either directly or indirectly,

anything of more than nominal value_of more than $25. as specified n this rule. Brewers—orthew

Llcensed representatives_of brewers, resident brewers, and distributors er—thetr—representatives—are
may_conduct trade spending up to $150 in any licensed Class A retail dealer’s

establishment when the licensed representative has submitted a promotion request form., on a form

provided by the Commissioner, and obtained the Commissioner’s approval for a promotion. Such
promotions must be offered widely to retailers and not focus on a few retailers.

6.3.d.3. A distributor_or a resident brewer acting in a limited capacity as a distributor, may
rotate, stock, merchandise, and price nonintoxicating beer in a licensed nonintoxicating beer retail
establishment only on nonintoxicating beer or nonintoxicating craft beer delivery day -excepton-Sundays,
Provided, that products purchased from other distributors are not altered or disturbed. No distributor may
pull. move. or place on a display shelf or cooler shelf any nomintoxicating beer from a retailer’s existing
or purchased nonmmtoxicating beer mventory currently resting at the retailer’s licensed premises as this
labor would be furnishing a thing of value to a retailer.

0.3.d.4. No distributor or resident brewer acting in a limited capacity as a distributor. may
rotate. touch. move, alter., or disturb the products of another distributor.

6.3.d.5. No distributor or a resident brewer acting m a limited capacity as a distributor. may

participate in a licensed retailer’s shelf reset, diagramming. or planning, unless such reset. diagramming
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or planning 1s approved by the Commissioner. and in no event shall the number of shelf resets or planning
events exceed four per vear per retailer. If a distributor participates in one licensed retailer’s shelf reset.,

diagramming. or planning, then it must participate in any licensed retailer’s requested shelf reset.
diagramming. or planning. A distributor is not required to participate in anv shelf reset. diagcramming, or

planning.

6.3.¢. A distributor_or a resident brewer acting in a limited capacity as a distributor, may not sell,
possess for sale, transport, or distribute nonintoxicating beer except in the original containers;

6.3.f. A distributor or a resident brewer acting in a limited capacity as a distributor may not sell,
offer for sale, distribute, or deliver any nomintoxicating beer outside the territory assigned to the

distributor by the brewer or manufacturer of such nonintoxicating beer or sell, offer for sale, distribute, or
deliver any nonintoxicating beer to any licensed retailer whose principal place of business or licensed
premises is within the assigned territory of another distributor of nonintoxicating beer: Provided, that
nothing in this section prohibits sales of convenience between distributors licensed in this state where one
distributor sells, transfers, or delivers to another distributor a particular brand or brands for sale at

wholesale. All such sales of convenience shall be reported in writing to brewer or resident brewer:

6.3.g. A brewer, resident brewer, or manufacturer, or any other person, firm, or corporation
engaging in the business of selling nomintoxicating beer to a distributor or wholesaler, may not
discriminate in price, allowance, rebate, refund, commission, discount, or service between distributors or
wholesalers licensed in the state of West Virginia. "Discriminate", as used in this section, means the
granting of more favorable prices, allowances, rebates, refunds, commissions, discounts, or services to
one West Virginia distributor or wholesaler when compared to another-:

6.3.g.1. Breweries or resident brewers licensed to do business in the state of West Virginia
may not engage in price discrimination or make any secret deals with distributors in the state of West
Virginia.

6.3.2.2. No brewer or a resident brewer shall discriminate in price, allowance, rebate, refund,
commission, discount, or service between wholesaler's purchasing beer, ale, malt beverages, or malt
coolers, and no brewer can threaten a distributor in order to change or maintain resale prices.

6.3.2.3. A brewer or a resident brewer shall file with the Commissioner durinethe-menthof
on_or before December 15% of any vear a complete price listing along with UPC Codes of each
nonintoxicating beer product by package size and brand sold to licensed distributors. This filing is in
addition to any other filing required pursuant to these rules. Failure to timely file the price list may result
i fines and penalties.

6.3.h. A brewer, resident brewer, ex-manufacturer, or any other person, firm, or corporation
engaged in the business of selling nonintoxicating beer to a distributor or wholesaler, may not sell or
deliver nonintoxicating beer to any licensed distributor or wholesaler unless and until the brewer, resident
brewer. manufacturer, person, firm, or corporation, as the case may be, has filed the brewery or dock
price of the beer, by brands and container sizes, with the Commissioner. No price schedule shall be put
mto effect until 90 days after receipt of the same by the Commissioner and shall be submitted on or
before the following quarterly dates of January 1, April 1, July 1 and October 1 of the calendar year to be
effective for the next successive quarterly period on a form provided by the Commissioner. Prices will be
in effect for 90 days and are cffective on the 1* day of the applicable quarterly period. If there is no
change in pricing for a nonintoxicating beer product, by brand or container size, filing a quarterly price is
not required. Prices will revert back to the base price filed per subsection 6.3.g.3., as noted on the form
provided by the Commissioner. For example, a brewer or manufacturer would submit prices, by brands
and container sizes, on or before January 1, for the prices to be effective for the quarterly period from
April 1 through June 30 (90 day pricing period) and so forth. Upon submission and approval of a new
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nonmintoxicating beer product or new packaging or container sizes for existing nonintoxicatmg beer
product which does not coincide with a quarterly pricing filing date or which occurs during a quarterly
price period, the new pricing will be valid until the next quarterly price filing date for which the new price
must thercafter be filed as noted this subsection-;

6.3.h.1. West Virginia licensed beer distributors or a resident brewer acting in a limited
capacity as a distributor shall not sell or deliver nonintoxicating beer to any licensed retailer unless the
distributor or a resident brewer acting i a limited capacity as a distributor:

6.3.h.1.A.  Shall have filed with the Commissioner the wholesale price of the
nonintoxicating beer, by brands and container sizes, 60 days on or before the following quarterly dates of
January 1, April 1, July 1 and October 1 of the calendar vear to be effective for the next successive
quarterly period on a form provided by the Commissioner. Wholesale prices will be in effect for 90 days
or for the balance of the 90 dav period of quarter from the effective date. a—nel- Wholesale prices are
effective on the first Sunday of the quarterd9™ = day

ef—the—ﬂe*t—qﬁaﬁeﬂy—pemd If there is no change m pricing for a 110111nt0x1cat1ng becr producg by brand

or container size, filing a quarterly price is not required. Wholesale prices will revert back to the base
prlcc filed per subparagraph 63h.1.C., as noted on the form pr0v1dcd by the Commlssmncr Eor-example;

e ! - The prices shall bc the
same for all retail hcensees ina geogTaphlcal area, the geographlcal arca to be no smaller than a county.
Upon submission and approval of a new nonintoxicating beer product or new packaging or container sizes
for existing nonmintoxicating beer product which does not coincide with a distributor’s quarterly pricing
filing date or which occurs during a distributor’s quarterly price period, the new pricing will be valid until
the distributor’s next quarterly price filing date for which the new price must thereafter be filed as in this
subsection. Furthermore, distributor’s are permitted to make price adjustments during a distributor’s
quarterly pricing period in accordance with W. Va. Code §47-11A-1 ef seq., and specifically W. Va. Code
§47-11A-8, but must provide the Commissioner with 30 days’ notice of the price adjustment, all on a
form provided by the Commissioner. Any distributor price adjustment per W. Va. Code §47-11A-8 will
be reviewed, and if approved shall expire in 30 days or the end of the distributor’s quarterly pricing
period, whichever is sooner, and revert back to the distributor’s quarterly price for its 90 day period or
expire=;

6.3.h.1.B. Shall have furnished licensed retailers with a price list delivered to the
licensed retailers via mail, fax, scan, es—c-mail, or other form of clectronic delivery on or before the
effective date, showing the wholesale price of the nonintoxicating beer by brands and container sizes;
and,

6.3.h.1.C. Shall file with the Commissioner during the month of December a complete
price listing along with UPC Codes of each nonintoxicating beer product by package size and brand
carried by the distributor. This filing is in addition to any other filing required pursuant to these rules.

0.3.h.2. In no case shall a distnibutor or a resident brewer acting in a limited capacity as a
distributor. file with the Commissioner prices which would reflect any quantity discounts, tie-in sales
gifts or gift cards, kickbacks, draught line cleaning services or equipment. or other activity that would

impact pricing.

6.3.1. No brewer, resident brewer, e~foreign corporation brewer or other manufacturer may,
m any manner either directly or indirectly, own or operate a licensed distributor, except that a resident
brewer may act as a distributor in a limited capacity for his or her own product up to 10,000 barrels from

such resident brewerys or place of manufacturc-erbetthng.
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6.4. The following acts, when performed by any person, are unlawful:

6.4.a. Any person under the age of twenty-ense£213 years who, for the purpose of purchasing
nonintoxicating beer, misrepresents his or her age, or presents or offers any written evidence of age which
1s false, fraudulent or not actually his or her own, or who illegally attempts to purchase nonintoxicating
beer, is guilty of a misdemeanor, and, upon conviction thereof, shall be fined in an amount not to excecd
$50.00 or shall be imprisoned in the county jail for a period not to excecd seventy-two-£723 hours, or both
fined and imprisoned, or, in licu of a fine and imprisonment, may, for the first offense, be placed on
probation for a period not exceeding one (1) year.

6.4.b. Any person who knowingly buys for, gives to or furnishes nonintoxicating beer to anyone
under the age of twent—ene—213 to whom they are not related by blood or marriage is guilty of a
misdemeanor and shall, upon conviction thereof, be fined in an amount not to exceed $100.00 or shall be
imprisoned in the county jail for a period not to exceed ten£103 days, or both fined and imprisoned.

6.4.c. Any person who at any one time transports into the state for their personal use and not for
resale, more than six and seventy-five hundredths (6.75) gallons of nonintoxicating beer, upon which the
West Virginia barrel tax has not been imposed, is guilty of a misdemeanor and shall, upon conviction
thereof, be fined in an amount not to exceed $100.00, and shall have all the untaxed nonintoxicating beer
in his or her possession at the time of the arrest confiscated, and such person shall be ex1mprisoned for
ter£103 days in the county jail, or both fined and imprisoned.

§176-1-7. Advertising.

7.1. Any West Virginia licensed retailer may advertise nonintoxicating beer products enly—in
including, but not limited to the following manner:

7.1.a. By a display or displays, of nominal value less than $25 per stock keeping umit, of such
products and their containers within the licensed establishments._The licensed retailer and a licensed

representative providine a display shall retain records of the value of all displays.

7.1.b. Within licensed establishments by 51gns postcrs placards graphlc dlsplays dccoratlons or
other similar advertlsmg matter wh 3 11 : o : e

1nclud1n g

crepe paper, plastlc statlc Wmdow clmgs dlsplayed to the 1:3ub110= or other background or decorative
material, signs, placards, posters or other similar advertising matter.

7.1.c. By advertisements innewspapems—advertising—etrenlars—andsimmlarpoblieations—in any

advertising medium that nomntoxicating beer or nonmintoxicating craft beer 1s offered for sale on the
licensed premises_and listing the price and brand of the beer. subject to the approval by a brewer or
resident brewer of a brewer or resident brewer’s logos. copyright. trademarks. and trade dress being used
for the advertisement.

7.2. Advertising matter as in subdivision 7.1.b. of these rules may be furnished to a licensed retailer
by a licensed representative of a brewer, resident brewer. or distributor only if it has no value to the
licensed retailer, except as_a nominal value advertisement.

7.2.a. No brewer, resident brewer. or distributor shall directly or indirectly pay or credit the a
licensed retailer for displaying any advertisement or for any expense incidental to the advertisement. A
brewer. resident brewer, or distributor shall not make offers of payments or pavments to a licensed
retailer. or one another, where a pavment is offered to gain access, preference, advantage, or any other
pay-to play arrangement.
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7.3. Any advertisement of nonintoxicating beer may not contain the following:

7.3.a. Any statement that is disparaging of a competitor's product;

7.3.b. Any statement, device or representation that is obscene or indecent, including depictions or
descriptions of nonintoxicating beer being consumed irresponsibly or mtemperately;

7.3.c. Any statement that is false, ermisleading, or deceptive in any manner;

7.3.d. Any statement that may intimate or state that drinking of the advertised product produces
good health, affects weight or similar statements-; and

7.3.c. Any statement or display that may encourage intemperance or advertising presentations

designed to appeal to persons below the legal drinking age.

7.4. Advertising matter or gifts not exceeding $25.00 in value per stock keeping unit, may be given
by a licensed resident brewer, brewer. or distributor representative if prior written approval of the
Commuissioner has been obtained by such representative, on a promotion request form provided by the
Commissioner.

§176-1-8. Sanitation.

8.1. Health Permits: The Commissioner shall not issue a Class A license, authorizing the sale of
nonintoxicating beer for consumption on the licensed premises, to any person, partnership, firm,
association or corporation, unless the applicant has a permit from the Health Department in the county
where the establishment is located. Such health permit must authorize the applicant to operate a tavemn
Class A license on ## the premises set out and described in the applicant's application. The Commissioner
will not transfer a license to a new location unless the licensee has a permit from the appropriate Health
Department to operate a tavern—Class A license on # the new location, as described in licensee's
application for transfer.

8.2. Health, Sanitation, Toilets: Class A licensees hesnsed-establishments-must be kept in a sanitary
condition, as required by the appropriate Health Department. Class A licensces shall maintain separate
functioning toilets for ecach sex, properly labeled and conveniently located. Provided that, the Code

permits a private wine restaurant and a private club restaurant to operate having one functioning toilet or
restroom when meeting certain requirements set forth in the Code.
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8.3. Sanitation Schools, Classes and Demonstrations: Brewers, resident brewers, and distributors,
cither jomtly or severally, with the cooperation of the Commissioner, may hold classes for the instruction
of Class A licensees, Class B Licensees, and their employees in the proper method of cleansing and
sterilizing glasses and other equipment used in the serving or dispensing of nomntoxicating beer to the
public: Provided, that no_quid pro quo, such as refreshments shall-be served or offered at the instructional
class, except nonintoxicating beer used for demonstration aste showing the impairment of its quality and
taste by the use of improper cleansing and sterilizing of glasses and equipment.

8.4. Cleansing Beer Bottles_or Cans, Draught or Pipe Lines, Registration:

8.4.a. Cleansing of beer bottles and bottling: A resident brewer or brewer who bottles or cans, or

who cleans beer bottles or cans shall use Bbeer bottle or can soakers and cleansers which shall be efsuch

approvcd by the stzltc= count)g= or local health department and shall meet the regulrements set forth in 64
CSR 17 and the FDA food code, as amended-;

8.4.b. Cleansing Cleaning of beer draught or pipe lincs—and-barrel-tubes: A resident brewer.
brewer. brewpub, or Class A retail dealer or Class B retail dealer Besrwho is appropnately licensed to

serve nonintoxicating beer though draught or pipe lines and equipment pipe-tinesand barrel-tubesmust
be are required to cleansed simultaneot ; has sirch ! HEH s oy

i-ﬂteﬁa-l-s-} at lcast Svery two wccks b

Wd—b&th@—@em&eﬂer—aﬂd thc draught or pipe lmcs in accordancc Wlth thc

requirements set by state. county. or local health department and further as set forth n 64 CSR 17 and the
FDA food code, as amcnded Vhen & < I ot _

g Freved: All compounds
used for cleansmg bccr draught or pipe hnes ﬂﬁd—bﬂﬁel—tu-bes—must be approvcd by the a statc. county or
local Hhealth Pdepartment_or as set forth in 64 CSR 17 and the FDA food code, as amended. #the

eounty-where-the-establishmentisloeated]

8.4.c. Draught or Pipe lines and equipment: The use of any tubine-draught lines or pipes through
which nonintoxicating beer flows or is forced, other than—tubing draught lines or pipes made of vinyl,
polyethylene, or similar materials is prohibited; and the use of a rubber hose, e+other tubing, or any
kindred products in connection with draft nonintoxicating beer is prohibited:;

84.d. Gassing of nonintoxicating beer: Nonintoxicating beer may be gassed by the use of
carbonic gas (carbon dioxide), or by the use of electrical, hydraulic, or mechanical pumps. In the event
pumps are used, the intake for the pumps shall be from the outside of the building where fresh and clean
air is available, and the intake must be protected by a suitable filter or filters=,

8.4.c. CSleansmeand stertlizme Cleaning and sanitizing of receptacles in which nonintoxicating
beer s served: Al Any licensee using glasses and similar containers used in serving nomintoxicating beer

shall, after each use and before being used again, be thoroughly eleansed cleaned and sterthized sanitized
(for growlers see orowler sanitization requirements¥—as required bv the health department in 64 CSR 17

and the FDA food code, as amended; and
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8.4.f Registration: Every person, firm, or corporation conducting a business mn the state of West
Virgmia which involves the eleansins leaning of beer coils, beer lines. beer pipes. and barrel tubes shall
reglster Wlth the Health Department in the county in which the establishment is loeated—aﬂd—the

&s. Llcensed retallers who do their own eleansna-g

cleaning shall reglster as in the case of a person, firm, or corporation.

8.4.£1. All persons, firms, or corporations (which includes distributors, either through the

distnibutor of an affiliated entity, who must separately invoice and charge for any draught line cleaning
rvices) engaged in the business of cleansing beer coils, beer lines, beer pipes, and barrel tubes shall
malntam a written record along Wlth the licensee engaglng the entltv for draught line cleaning farnish;
: S : be—a pv—that is subject to

nspeetlon by the Commlssmner 8 ofﬁce and a state countv or local health departrnent The records eard
shall show the date of each cleansing, the method used and be signed by the person who performed the

cleansing. The eard record shall preﬂele—be retalned for a perlod of S-l?%éé—)—fﬂﬁﬂﬂﬁ—ﬂﬂd—ﬂ-t—ﬂ‘t@-@ﬂd—ﬁf—%ﬂeh

shtemenths-two vear : ]
the-Commissionersoffice. The eard—ln—&se—reeords shall be kept upon the 11eensed premises and shall be

available at all times for inspection by a state, county or local Hhealth Bdepartment in—the—ecountr—in
whieh-the-establishmentisloeated and agents and employees of the Commuissioner's office.

§176-1-9. Reserved For Future Use.
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§176-1-12. Flat or Out-of-Date Beer.

12.1. No allowance shall be made by any brewer or distributor to any licensed retailer, nor shall any
brewer make any allowance to any distributor as a result of any claim for flat or out-of-date beer .that is
no longer fit for human consumption or has deteriorated in quality.-beerin cxcess of a ratio of one (1)
bottle to fwethundred—£5003 bottles, cans. or other original containers in any one (1) calendar month,
except with the written approval of the Commissioner.

12.1.a. Any allowances made in excess of the rate of one (1) bottle to fivehundred-£500} bottles,
cans, or other original containers as a result of claims for flat beer will subject the offending parties to a
revocation of their licenses.

§176-1-13. Brewers, Qualification, Shipment Into State, Bond, Contract.

13.1. West Virginia distributors shall not purchase, receive or distribute any nomntoxicating beer
from any brewer_or resident brewer, whether situate in or out of the state of West Virginia, unless the
brewer is qualified to manufacture or ship transport nonmtOchatmg beer into the state by pe&&&g—beﬂd
with- licensure from the Commissioner. The bend-m 4P arthly :

in W Va Code §11-16-1 et seq. whlch Shall prov1de

13.1.a. For the filing of such written reports as may be required by the Commissioner.

13.1.b. For the payment on behalf of its distributors, of the beer excise (barrel) tax in monthly
advance payments, or as may be otherwise directed by rule or statute;_and

13.1.c. For the delivery, upon request, to the office of the Commissioner, the brewer's or resident
brewer’s records, papers, and accounts, for the purpose of inspecting and auditing the same, or the
payment of the expense of an auditor(s) of the Commissioner while inspecting and auditing records in the
office of the brewer or resident brewer.;and

13.2. Brewer_or Resident Brewer-Distributor Franchise Agreement, Brand, Line Extensions, Sales,
Transfers, Withdrawals, and Termination.

13.2.a. A brewer may not transfer or deliver to a distributor any nonintoxicating beer without
first having entered into an equitable franchise agreement with the distnibutor: Provided, that the
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franchise agreement must conform to the laws of this state and be approved in wniting by the
Commissioner. However, any brands sold or transferred pursuant to paragraph 13.2.a.2., shall remain in
the selling brewer’s franchise distributor network. All of a brewer’s nonintoxicating beer products, brands
or family of brands, including line extensions that are imported or offered for sale in West Virginia must
be listed in the franchise agreement or an amendment to the franchise agreement subject to the
Commissioner’s approval. A franchise agreement may be amended by mutual written agreement of the
parties, as approved by the Commissioner with identical terms and conditions for a brewer and all of its
distributors. The Commissioner shall approve: all brewers® franchise agreements, any amendments to
franchise agreements and all brewers™ franchise distnibutor networks, which shall be in writing and
identical as to terms and conditions with all other franchise agreements between the brewer and its other
distributors in this state, a brewer’s existing brands, line extensions, and new brands are assigned by the
brewer to the correct approved distributors in established and approved territories for the brewer’s brands
or line extensions; and the registration of the brewer’s labels per section 4, and it shall contain a provision
m substance or cffect as follows:

13.2.a.1. The brewer recogmzes that the distributor is free to manage his or her business m
the manner the distributor considers best, and that this prerogative vests in the distributor, subject to the
provisions of W. Va. Code §11-16-1 ef seq., the exclusive right: (i) to establish the distributor's selling
prices; (i1) to have the distribution rights to the brands and line extensions of nonintoxicating beer
products that are bound by franchise agreements specifying a distributor’s assigned termtory and that are
assigned to a franchise distributor network, and, further, that the distributor may determine which brands
and line extensions of nonintoxicating beer products he or she wishes to handle; and to determine the
efforts and resources which the distributor will exert to develop and promote the sale of the brewer's
nonintoxicating beer products handled by the distributor;

13.2.a.1.A. As a brewer's nonintoxicating beer products, brands, and line extensions shall
only be handled by the distributor with a franchise agreement for a certain territory in West Virginia as a
part of the brewer’s overall franchise distnibutor network in West Virginia and will not be sold by others
in the territory assigned to the distributor, the brewer is dependent upon the distributor alone for the sale
of such products in the distributor’s assigned territory; and,

13.2.a.1.B. The distributor must therefore competitively price the brewer's
nonintoxicating beer products handled by the distributor, devote reasonable effort and resources to the
sale of such products and mamntain a satisfactory sales level.

13.2.a.1.C. Upon licensure, brewers must select distributors to be included in brewers’
franchise distributor network via an approved franchise agreement. A brewer shall only have one
franchise distributor network and only one brewer’s license. However, a brewer may have
nomntoxicating beer products, brands or family of brands, including line extensions, which were acquired
from another brewer and continue to utilize the selling brewer’s franchise distributor network for those
acquired nonintoxicating beer products, brands or family of brands, including line extensions, as specified
mn paragraph 13.2.a.2. Any changes to the brewer’s entity shall bind all the successor entities to the
brewer’s approved franchise distributor network. The brewer’s franchise agreement with a distributor
binds the parties and all successor brewers, unless the parties mutually agree in writing to any change
resulting from a sale or transfer of the distributor’s business, or unless the brewer terminates the
distnibutor as provided in the West Virginia Code and this rule.

13.2.a.1.1D. Resident brewers may select distributors to be included in its franchise
distributor network via an approved franchise agreement. A resident brewer shall only have one franchise
distributor network and only one resident brewer’s license. However a resident brewer may have
nonintoxicating beer products, brands or family of brands, including line extensions, which were acquired
from another resident brewer and continue to utilize the selling resident brewer’s franchise distributor
network for those acquired nonintoxicating beer products, brands or family of brands including line
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extensions, as specified i paragraph 13.2.a.2. Any changes to the resident brewer’s entity shall bind all
the successor entitics to the resident brewer’s approved franchise distributor network. The resident
brewer’s franchise agreement with a distributor shall bind the parties and all successor resident brewers or
brewers, unless the parties mutually agree in writing to any change resulting from a sale or transfer of the
distributor’s business, or unless the resident brewer terminates the distnbutor, all as further provided in
subsection 13.5, the West Virginia Code and this rule. Unless otherwise specified, a resident brewer must
meet the requirements of a brewer specified in section 13 of this rule.

13.2.a.2. A brewer may scll or transfer to another brewer or a resident brewer may sell or
transfer to another resident brewer the manufacturing, bottling, or other production rights for the sale of
nonintoxicating beer at wholesale. In subdivision 13.2.a., where the term brewer is used the same
requirements or authority apply to resident brewer when reading section 13 as a whole, where applicable
and where not contradicted by specific statements in this rule. When a sale occurs, the franchised
distributor of the selling brewer is entitled to continue distributing the selling brewer's nonintoxicating
beer products, brands or family of brands, mcluding line extensions, as authorized in the distributor's
existing franchise agreement. The acquiring brewer, any successor brewers or successor entities are all
bound by the selling brewer’s existing franchise agreement and franchise distributor network and shall
continue to market all the selling brewer's nonintoxicating beer products, brands or family of brands,
including line extensions, through the franchised distributor as though the acquiring brewer had made the
franchise agreement, unless all the partics mutually agree, in writing, to change or cancel the existing
franchise agreement and franchise distributor network or the acquiring brewer may terminate the
franchise agreement only in accordance with W. Va. Code §11-16-21(b)(2) and paragraph 13.2.b.2 of this
rule. The acquiring brewer may continue to distribute any of its other nonintoxicating beer products,
brands or family of brands, including line extensions, through its duly authorized franchises in accordance
with all other provisions of this section.

13.2.a.3. In the event a brewer withdraws products from the state and subsequently
reintroduces the products to the state at a later date, that brewer or any successor brewer shall offer the
territorial franchise distribution rights for those withdrawn products to the distributors who had a
franchise agreement with the brewer in effect at the time of the original withdrawal of the brewer's
nonintoxicating beer products.

13.2.a.4. A brewer must list every nonintoxicating beer brand and line extension it has
registered, imports and offers for sale in West Virginia in its approved franchise agreements or in an
approved amendment to the franchise agreement.

13.2.a.5. At the time of licensure, a brewer must list all its registered brands to be distributed
in West Virginia that it imports and will offer for sale in its franchise agreements and such brands must be
appomted to its approved franchise distributor network. A brewer shall file amendments, subject to the
Commissioner’s approval, to its approved franchise agreements in its approved franchise distributor
network for any new brands or line extensions to be imported, distributed, and offered for sale in West
Virginia.

13.2.a.6. In the process of investigating and reviewing: (1) any franchise agreement; (i) any
amendments to a franchise agreement; (111) registration of container labels; (iv) registration of all brands
and line extensions; (v) appointment of all brands or line extensions to a brewer’s established franchise
distributor network and to a distributor’s assigned territory; and (vi) appointment of all brands or line
extensions as an acquiring brewer, successor brewer and also any successor entities to the selling brewer’s
established franchise distributor network and to a distributor’s assigned territory, the Commissioner may
meclude in his investigation and review, but is not limited to: the brewer, its subsidiaries, parent entities,
contracted entitics, affiliated entitics, associated entities, or other related entities, the brewer’s corporate
structure, the nature of the relatedness of various entities, ownership, trade names or partial trade names,
logos, copyrights, trademarks, or trade design; and product codes, marketing and advertising, promotion,
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or pricing.

13.2.a.7. The Commissioner shall review franchise agreements and any amendments to verify
that brands and line extensions are offered to the correct distributors in a brewer’s established franchise
distributor network and territories. The Commissioner may approve franchise agreements or amendments
to franchise agreements for any brands or line extensions a brewer offers to the correct distributors as
determined by the Commissioner, as the facts and circumstances dictate. The Commissioner may deny
franchise agreements or amendments to franchise agreements for any brands or line extensions a brewer
offers to the incorrect distributors as determined by the Commissioner, as the facts and circumstances
dictate.

13.2.a.8. Any nonintoxicating beer product denied as a brand or as a line extension may not
be sold in the West Virginia, and further any illegal sale, distribution or transportation of such a product
would subject the brewer, distributor or retailer to the penalties in Section 14 of this rule.

13.2.a.9. Any brewer adversely affected by a denial per paragraph 13.2.a.6., subparagraphs
(iv) or (v) only, may request, in writing a final written determination from the eCommissioner.

13.2.a.10. Per paragraph 13.2.a.9., the brewer, upon receipt of a final determination from the
Commissioner, may request a hearing per W.Va. Code §11-16-24 and Section 15 of this rule by filing a
written petition and a $1,000 deposit via certified check or money order to cover the costs of the hearing.
Such certified check or money order shall be made payable to the Commissioner. Further, in any brewer
requested hearing, the brewer has the burden of proof and the standard of review in the administrative
hearing is by a preponderance of the evidence.

13.2.a.11. The provisions of this rule and W. Va. Code §11-16-1 et. seq. shall be part of all
franchise agreements subject to the provisions of W. Va. Code §11-16-21 and may not be altered by the
parties.

13.2.b. A Brewer, Resident Brewer, or Distributor Shall Not:

13.2.b.1. Coerce or persuade, or attempt to cocrce or persuade, any licensee to enter into any
contracts or agreements, whether written or oral, or to take any other action, which will violate or tend to
violate any provision of W. Va. Code §11-6-1 et seg. or any of the rules, standards, requirements, or
orders of the Commuissioner; or

13.2b.2. Cancel, terminate or rescind without due regard for the equities of the brewer or
distnibutor, and without just cause, any oral franchise agreement entered into on or before June 11, 1971,
or any written franchise agreement entered into on, before, or subsequent to July 1, 1971.

13.2.b.2.A. The cancellation, termination or rescission of any franchise agreement shall
not become effective fosatdeast until minet—903 calendar days after written notice of the action has been
served contemporancously on the affected party and the Commissioner by certified mail, return receipt
requested_or other express mail service with a return receipt requested, by the brewer. The 90 day
calendar period shall start on the date received by the affected party and the Commaissioner, or whichever

date is later. The brewer shall provide the Commissioner with proof of receipt to any affected party.

13.2b.2.B. The ninety—{903} day calendar period and the notice of cancellation,
termination or rescission shall not apply if action is agreed to in writing by both the brewer and the
distributor involved.

13.2b.2.C. If a brewer secks to terminate dealings with a distnibutor and the distributor
does not agree m writing to the termination the brewer must:
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13.2.b.2.C.1. Notify the Commissioner and the distributor m writing of the brewer's
intent to terminate dealings with the distributor_after the 90" day. A distributor must notify the
Commissioner and the brewer, in writing and via certified mail. return receipt requested or other express
mail service with a retum receipt requested, within the 90 day period referenced in subparagraph
13.2.b.2.A.. of anv objections to the cancellation, termination, or rescission of its franchise agreement.
Failure of a distributor to object on or before the 90" day. will authorize Commissioner, within his or her

discretion, to issue an approval of the termination. The Commissioner will consider any timely filed
written objections by a distributor prior to determining whether to approve or disapprove a termination
and may set a hearing per subparagraph 13.2.b.2.G5., to decide this matter;

13.2b.2.C.2.  After receipt of approval of the termination from the Commissioner,
offer to purchase all marketable nonintoxicating beer manufactured by the brewer in the possession of the
distributor as of the date of termination at the then existing brewery platform price, plus transportation
costs; and

13.2b.2.C.3. Refrain from making any statement, or performing or causing to be
performed, any act (other than the termination) detrimental to the distributor or to the distributor's
business.

13.2b.2.D. After receipt from a brewer of a written notice of termmation and receipt
from the Commissioner of approval of the termination, the distributor must:

13.2b.2.D.1. Sell to the brewer all marketable nonintoxicating beer, ale, malt
beverages or malt coolers manufactured by the brewer and in the possession of the distributor as of the
date of the termination at the then existing brewery platform price, plus transportation; and

13.2b.2D.2. Refrain from making any statement, or performing or causing to be
performed, any act detrimental to the brewer or to the brewer's product or business.

13.2b.2.E. If a distributor seeks to terminate dealings with a brewer, the distributor
must:

13.2.b.2.E.1. Notify the Commissioner and the brewer, in writing, of the distributor's
termination of dealings with the brewer;

13.2.b.2.E.2. Offer to sell to the brewer all marketable nonintoxicating beer, ale, malt
beverages or malt coolers manufactured by the brewer n the possession of the West Virginia distributor
as of the date of the termination at the then existing brewery platform price, not including transportation;
and

13.2b.2.E.3. Refrain from making any statement, or performing or causing to be
performed, any act (other than the termination) detrimental to the brewer or to the brewer's product or
business.

13.2.b.2F. After receipt from a distributor of a written notice of termination, the brewer
must:

13.2b.2.F.1. Purchase from the distributor all marketable nonintoxicating beer
manufactured by the brewer and in the possession of the distributor as of the date of the termination at the
then existing brewery platform price, not including transportation; and

13.2b.2.F.2. Refrain from making any statement, or performing or causing to be
55



176CSR1

performed, any act detrimental to the distributor or to the distributor's business.

13.2b.2.G. Hearing: If the Commissioner has grounds to believe that there has occurred
a violation of section 13.2 of this rule by either a brewer or a distributor, the Commissioner may in his or
her discretion order a hearing to determine whether or not a violation has occurred. If a hearing is ordered
by the Commissioner, the hearing shall be held in the office of the Commissioner within thirt—£30)
calendar days after the termination in question. Any hearing shall be conducted in the manner described
in the W. Va. Code §11-16-1 ef seq., and the burden of proving that a violation has been committed rests
upon the brewer or distributor, as the case may be, against whom the termination has been effected. The
Commissioner shall, within ten—€103 calendar days after the close of any hearing, make his or her
determination and issue an appropriate order of findings as to whether or not a violation of this rule has
occurred.

13.2.c. A distributor secking to s¢ll or transfer the distributor's franchise must give to the brewer
at least sixty€603 calendar days notice in writing of the impending sale or transfer, the identity of the
person, firm, or corporation to whom such sale or transfer is to be made, and any other information the
brewer may rcasonably request. The notice shall be made upon forms and contain such additional
information as the Commissioner prescribes by rule. A copy of the notice shall be forwarded to the
Commissioner.

13.2.c.1. The brewer must be given siely—£603 calendar days to approve or disapprove the
sale or transfer. If the brewer neither approves nor disapproves of the sale or transfer within stset—£60)
calendar days of the date of the receipt of the notice, the sale or transfer shall be considered approved.

13.2.c.2. In the event the brewer disapproves of the sale or transfer, the brewer must give
written notice to the distributor, setting forth the reasons for the disapproval.

13.2.c.2.A. The brewer may not unreasonably withhold approval of the sale or transfer.
The fact that the prospective franchisee, transferee or purchaser has not had prior experience in the
nonintoxicating beer business or beer business is not considered sufficient reason for a valid disapproval;
however, lack of experience may be considered in conjunction with other adverse factors in supporting
the position of the brewer.

13.2.c.2B. The brewer may not impose requirements which are more stringent or
restrictive than those currently demanded or imposed upon the brewer's other distributors in the state of
West Virginia.

13.2.¢.3. A copy of the notice of disapproval must be forwarded to the Commuissioner and to
the prospective franchisee, transferee or purchaser. If the issue i1s not resolved within bwemty—€203
calendar days from the date of the disapproval, any of the parties may demand arbitration and shall notify
the other parties and the Commissioner of the demand for arbitration.

13.2.¢.3.A. The matter must be submitted to a board of three (3) arbitrators in the county
in which the distributor's principal place of business is located, the party requesting arbitration shall name
one arbitrator. The party receiving the notice for arbitration shall, within ter—+£103 calendar days after
receipt, by notice name the second arbitrator.

13.2.¢.3B. If the party receiving notice fails to name the second arbitrator, the
appointment may be made by the chief judge of the circuit court of the county in which the distributor's
principal place of business is located if such action is requested by the party requesting arbitration in the
first instance.

13.2.¢.3.C. The two (2) appointed arbitrators must name the third, or if they fail to do so
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within tea—€103 calendar days after appointment of the second arbitrator, the third arbitrator may be
appomted by the chief judge upon request of either party.

13.2.c.4. The arbitrators shall promptly hear and determine the questions submitted pursuant
to the procedures established by the American Arbitration Association. The arbitrators shall render the
decision with all reasonable speed and dispatch but in no event later then twenty €203 calendar days after
the conclusion of evidence. The decision must include findings of fact and conclusion of law and it must
be based upon the justice and equity of the matter. The arbitrators shall give each party shall be given
notice of the decision.

13.2.c.5. If the decision of the arbitrators approves the proposed sale or transfer, the brewer
shall forthwith agree to the same and shall immediately transfer the franchise, unless notice of intent to
appeal the decision is given the arbitrators and all other parties within tea—£10} calendar days of
notification of the decision. If any party considers himself or herself aggrieved by the decision, that party
has a right to bring an appropriate action in circuit court. Any and all notices shall be given to all parties
by certified or registered mail, return receipt requested.

13.2.d. The violation of any provision of this subsection by any brewer constitutes grounds

sufficient for revocation of thc brewer or resident brewer’s license %he—fe#at&;e—ef—me-beﬂd—ﬁuﬁushed—by

Moreover, any circuit court of the county m

which a distributor's principal place of business is located has the jurisdiction and power to enjoin the

cancellation, termination, or rescission of any franchise agreement between a brewer and the distributor,

and, in granting an injunction to a distributor, the court shall provide that the brewer so enjoined shall not
supply the customers or territory of the distributor while the injunction is in effect.

13.3. Brewers, Resident Brewers, and Distributors Interceding for Licensed Retailers: No brewer,
resident brewer. or distributor may intercede on behalf of any licensed retailer with respect to a—the
application, approval, refusal, sanctioning, suspension. or revocation of a license.

13.4. Brewers and Distributors Territorial Assignments: All brewers or resident brewers shall submit
to the Commuissioner, in duplicate, a written description showing the assigned territories by brewers or
resident brewers to each distributor. The description shall bear the signature of the brewer, resident
brewer, or its authorized agent and the distributor involved. A territorial assignment shall bind the
distributor and brewer or resident brewers, and its successors, unless both parties mutually agree in
writing to a change in territory as specified in sub-section 13.4.a.

13.4.a. Duly assigned territories shall then become the responsibility of the brewer_or resident
brewer, and distributor. No distributor shall sell any nommtoxicating beer to any licensed retailer not
located within the distributor's assigned territory, and no licensed retailer shall purchase any
nonintoxicating beer except from duly authorized distributors in whose assigned territory the licensed
retailer is located. The brewer or duly authorized agent is responsible for submitting, by registered mail,
to the office of the Commissioner, two (2) copies of any new written description showing any proposed
change of territory, including signatures of the brewer or his or her authorized agent or the distributor.
The new territorial assignment then becomes effective upon receipt by the parties of the written approval
of the Commissioner.

13.5. Resident brewers who are producing his or her own product over 10,000 barrels or who are
using the services of licensed distributors must appoint distributors, utilize franchise agreements and be
subject to those requirements and violations in the manner provided in the code and this rule. For the
purpose of appointing distributors and utilizing and enforcing franchise agreements, a resident brewer
must meet and abide by the requirements in the Code and this rule for brewers in that respect.

§176-1-14. Revocation or Suspension of License.
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14.1. Upon a determination of the Commissioner that a licensee has violated the provisions of West
Virginia Code §11-16-1, ef seq. acted in such a way as would have precluded imitial or renewal licensure,
or violated any rule or order promulgated by the Commissioner, the Commissioner may:

14.1.a. Revoke the licensee's license;
14.1.b. Suspend the hcensee's license;

14.1.c. Place the licensee on probationary status for a period not to exceed twelve£12) months;
and/or,

14.1.d. Imposec a monetary penalty not to exceed $1,000.00 for cach violation where revocation
1s not imposed.

14.2. In addition to the grounds for revocation, suspension or other sanction of a license set forth in
this section, conviction of the licensee of any offense constituting a violation of the laws of this state or of
the United States relating to nonintoxicating beer or alcoholic liquor shall be mandatory grounds for
sanctioning of a license. Conviction of the licensee of any violation of the laws of this state or of the
United States relating to; prostitution or the sale, possession, or distribution of narcotics or controlled
substances shall be mandatory grounds for revocation of the licensee’s license for a period of at least one

(1) year.
§176-1-15. Hearing On Sanctioning of License.

15.1. The Commissioner shall not revoke nor suspend any license issued pursuant to W. Va. Code
§11-16-1 et seq. or impose any civil penalties authorized by the code unless and until a hearing is held
after at least ten£10} calendar days' notice to the licensee of the time and place of the hearing, unless the
suspension is for failure to meet or maintain licensing requirements or the suspension is based on the
Commissioner’s belief that public safety will be adversely affected by the licensee’s continued operation,
and then the suspension shall be immediate and the licensee must cease all operations. The notice shall
contain a statement or specification of the charges, grounds, or reasons for the proposed action, and shall
be served upon the licensee as notices under the West Virginia rules of civil procedure or by certified
mail, return receipt requested, to the address for which the license was 1ssued. At the time and place
designated in the notice, the licensee has the right to appear and produce evidence on his or her behalf,
and to be represented by counsel.

15.2. The Commissioner has the authority to summon witnesses in the hearings, and fees of
witnesses summoned on behalf of the state in proceedings to sanction licenses shall be treated as a part of
the expenses of administration and enforcement of W. Va. Code §11-16-1 ef seq. The fees shall be the
same as those m similar hearings mn the circuit courts of this state. The Commissioner may, upon a
finding of wviolation, assess a licensee a sum, not to exceed $150.00 per violation, to reimburse the
Commissioner for expenditures for witness fees, court reporter fees and travel costs incurred in holding
the hearing.

15.3. If, at the request of the licensee or on his or her motion, the hearing is continued and does not
take place on the day fixed by the Comumissioner in the notice, the Commissioner shall suspend the
licensee's license until the hearing and decision of the Commissioner. In the event the license 1s revoked
or suspended, upon hearing before the Commissioner, the licensee may not sell nonintoxicating beer
pending an appeal of the Commissioner's decision. Any person contimuing to sell nonintoxicating beer
after his or her license has been suspended or revoked, is guilty of a misdemeanor and is subject to the
penalties provided in W. Va. Code §11-16-19.

15.4. The action of the Commissioner in revoking or suspending a license 1s subject to review by the
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Circuit Court of Kanawha County, West Virginia, or in the manner provided in W. Va. Code § 11-16-24.
The licensee shall file a petition for review with the circuit court within a period of hasty—€303 calendar
days from the date of revocation or suspension by the Commissioner. Any licensee obtaining an order for
review shall pay the costs and fees incident to transcribing, certifying and transmitting the records to the
circuit court. A licensee shall apply to the Supreme Court of Appeals of West Virginia for a writ of error
from any final order of the circuit court in any such matter within thirty€30} calendar days from the entry
of the final order.

15.5. All hearings regarding the proposed revocation or suspension of a license shall be held n the
offices of the Commissioner unless otherwise provided in notice, or agreed upon between the licensee and
the Commissioner. When a hearing is held elsewhere than in the Commissioner's office, the licensee may
be required to make deposits of the estimated costs of the hearing.

15.6. Whenever any licensce has been convicted of any offense constituting a violation of the laws of
this state or of the United States relating to nonintoxicating beer, or alcoholic liquor, and such conviction
has become fmal, the clerk of the court m which the licensee has been convicted shall forward to the
Commissioner a certified copy of the order or judgment of conviction if the clerk has knowledge that the
person convicted is a licensee, together with certification of the clerk that the conviction is final.

15.7. In the case of a Class B licensee with multiple licensed locations, the Commissioner may, in his
or her discretion, revoke, suspend, or otherwise sanction, as provided in W. Va. Code §11-16-23, only the
license for the location or locations involved in the unlawful conduct as opposed to all separately licensed
locations of the licensee.
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